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I 
"Tost NATURAL-LAW doctrine undertakes to supply a definitive 


solution to the eternal problem of justice, to answer the question as 

to what is right and wrong in the mutual relations of men. The 
answer is based on the assumption that it is possible to distinguish between 
human behavior which is natural, that is to say which corresponds to na- 
ture because it is required by nature, and human behavior which is un- 
natural, hence contrary to nature and forbidden by nature. This assump- 
tion implies that it is possible to deduce from nature, that is to say from 
the nature of man, from the nature of society and even from the nature of 
things certain rules which provide an altogether adequate prescription for 
human behavior, that by a careful examination of the facts of nature we 
can find the just solution of our social problems. Nature is conceived of 
as a legislator, the supreme legislator. 

This view presupposes that natural phenomena are directed towards 
an end or shaped by a purpose, that natural processes or nature con- 
ceived of as a whole is determined by final causes. It is a thoroughly 
teleological view, and as such does not differ from the idea that nature 
is endowed with will and intelligence. This implies that nature is a 
kind of superhuman personal being, an authority to which man owes 
obedience. At the lowest stage of human civilization this interpretation 
of nature manifests itself in so-called animism. Primitive man believes 
that natural things — animals, plants, rivers, the stars in the sky — are 
animated, that spirits or souls dwell within or behind these phenomena 
and that consequently these things react towards man like personal beings 
according to the same principles that determine the relations of man to 
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his fellow-men. It is a social interpretation of nature, for primitive man con- 
siders nature to be a part of his society. Since the spirits or souls animat- 
ing the natural phenomena are believed to be very powerful and able to 
harm as well as to protect man, they must be worshipped. Animism is 
consequently a religious interpretation of nature. At a higher stage of re- 
ligious evolution, when animism is replaced by monotheism, nature is con- 
ceived of as having been created by God and is therefore regarded as a 
manifestation of His all powerful and just will. If the natural-law doctrine 
is consistent, it must assume a religious character. It can deduce from na- 
ture just rules of human behavior only because and insofar as nature is con- 
ceived of as a revelation of God’s will, so that examining nature amounts to 
exploring God’s will. As a matter of fact, there is no natural-law doctrine 
of any importance which has not an essentially religious character. 
Grotius, for example, defines the law of nature as a dictate of rational 
nature by which certain acts are forbidden or enjoined “by the authority 
of nature, God.” ? He states that the law of nature proceeding from the 
“essential traits implanted in man can rightly be attributed to God, be- 
cause of His having willed that such traits exist in us.”* According to 
Hobbes, the law of nature is a dictate of reason, but the dictates of reason 
are “but conclusions, or theorems concerning what conduces to the con- 
servation and defense of men; whereas law properly is the word of him 
that by right has command over others. But yet if we consider the same 
theorems, as delivered in the word of God, that by right commands all 
things, then are they properly called laws.”* Following Hobbes, Pufendorf 
states that if the dictates of reason — that is, the principles of natural law 
— are to have the force of law it must “under all circumstances be main- 
tained that the obligation of natural law is of God.”* Only thus can it be 
assumed that the law deduced from nature is an eternal and immutable 
law, in contradistinction to positive law which, created by man, is only 
a temporary and changeable order; that the rights established by natural 
law are sacred rights inborn in man because implanted in man by a 
divine nature; and that positive law can neither establish nor abolish these 


rights, but only protect them. This is the essence of the natural-law 
doctrine. 


The first objection which must be made from the point of view of 
science is that this doctrine obliterates the essential difference which exists 
between scientific laws of nature, the rules by which the science of 
nature describes its object, and the rules by which ethics and jurispru- 
dence describe their objects, which are morality and law. A scientific law 


1 Hugo Grotius, De Jure Belli Ac Pacis, Bk. I, chap. i, sec. 10. 

2 Ibid., Prolegomena, par. 12. 

3 Thomas Hobbes, Leviathan, Part I, chap. xv. 

*Samuel Pufendorf, De Jure Naturae et Gentium, Bk. II, chap. iii, sec. 20. 
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of nature is the rule by which two phenomena are connected with each 
other according to the principle of causality, that is to say, as cause and 
effect. Such a rule is, for example, the statement that if a metallic body is 
heated it expands. The relation between cause and effect, whether it 
is considered as a relation of necessity or of mere probability, is not at- 
tributed to any act of human or superhuman will. If we speak of moral- 
ity or law, on the other hand, we refer to norms prescribing human be- 
havior, norms which are the specific significance of acts of human or super- 
human beings. Such a norm is, for instance, the moral norm issued by 
Christ enjoining that one help a fellow-man in need, or a legal norm 
issued by a legislator prescribing punishment for a murderer. Ethics 
describes the situation which exists under moral norms by the statement: 
If a man is in need, his fellow-men ought to help him; jurisprudence des- 
cribes the situation under the legal norm: If a man commits murder, 
he ought to be punished. It is evident that a rule of morality or a rule of 
law connects the condition with its consequence, not according to the 
principle of casuality, but according to a totally different principle. A law 
of nature is a statement to the effect that if there is A, there is B, whereas 
a rule of morality or a rule of law is a statement to the effect that if there 
is A, there ought to be B. It is the difference between the “is” and the 
“ought,” the difference between causality and normativity. 

If we presuppose a general norm prescribing a certain type of hu- 
man behavior, we may characterize concrete behavior which is in 
conformity with the presupposed norm as good, right, correct, and be- 
havior which is not in conformity with the presupposed norm, as wrong, 
bad, incorrect. These statements are called value judgments, the term 
being used in an objective sense. Value, in this sense of the term, is 
conformity with a presupposed norm. It is a positive value, in con- 
tradistinction to a negative value, which is non-conformity with a pre- 
supposed norm. Since the statement that the concrete behavior of a 
definite individual is good or bad, or, what amounts to the same, has a 
positive or negative value, means that his behavior is in conformity or 
not in conformity with a presupposed general norm, we may express 
this value judgment by the statement that the individual ought or ought 
not to behave as he actually does behave. Without presupposing a gen- 
eral norm prescribing (or forbidding) something, we cannot make a 
value judgment in the objective sense of this term. The value attributed 
to an object is not given with the properties of this object without ref- 
erence to a presupposed norm. The value is not inherent in the object 
judged as valuable, it is the relation of this object to a presupposed norm. 
We cannot find the value of a real thing or of actual behavior by 
analyzing these objects. Value is not immanent in natural reality. Hence 
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value cannot be deduced from reality. It does not follow from the fact 
that something is, that it ought to be or to be done, or that it ought 
not to be or not to be done. The fact that in reality big fish swallow 
small fish does not imply that the behavior of the fish is good, nor yet 
that it is bad. There is no logical inference from the “is” to the “ought,” 
from natural reality to moral or legal value. 

If we compare the rules by which ethics or jurisprudence describes 
its object, rules referring to moral or legal norms, i.e., causal rules, we 
must take into consideration the fact that the norms to which the rules of 
morality and the rules of law refer are, as previously stated, the significance 
of acts of a moral or legal authority. Insofar as this authority is a human 
being, these norms are subjective in character, that is, they express the in- 
tention of their author. That which such a human authority prescribes or 
forbids depends on the end at which he aims. That at which somebody 
aims as an end is also called a value, but in a subjective sense of this term; 
and if it is an ultimate end, not a means to an end, it is called a highest 
value. There are great variances of opinion about ultimate ends or highest 
values in this subjective sense of the term, and frequently one highest value 
is in conflict with another, as, for instance, personal freedom with social se- 
curity, the welfare of the single individual with the welfare of the whole 
nation, in cases where the one can be reached only at the expense of 
the other. Then arises the question which end is preferable, or, what 
amounts to the same thing, which value is superior and which is in- 
ferior — which is in truth the highest value? But this question cannot be 
answered in the same way as the question whether iron is heavier than 
water or water heavier than wood. This latter question can be resolved 
by experience in a rational scientific way, but the question as to the high- 
est value in the subjective sense of the term can be decided only emotion- 
ally, by the feelings or the wishes of the deciding subject. One subject 
may be led by his emotions to prefer personal freedom; another, social 
security; one, the welfare of the single individual; the other, the wel- 
fare of the whole nation. By no rational consideration can it be proved 
that the one is right or the other wrong. Consequently there are—as a 
matter of fact—very different systems of morality and very different 
systems of law, whereas there is only one system of nature. What ac- 
cording to one system of morality is good may, under another system of 
morality, be bad; and what under one legal order is a crime may be under 
another legal order perfectly right. This means that the values which 
consist in conformity or nonconformity with an existing moral or legal 
order are relative values. Only if the authority issuing the norms is 
supposed to be God, an absolute and transcendental Being, is there an 
exclusive moral and legal system, and then the values which consist in 
compliance with these norms are supposed to be absolute values. 
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The natural-law doctrine presupposes that value is immanent in reality 
and that this value is absolute, or, what amounts to the same thing, that 
a divine will is inherent in nature. Only under this presupposition is it 
possible to maintain the doctrine that the law can be deduced from na- 
ture and that this law is absolute justice. Since the metaphysical assump- 
tion of the immanence of value in natural reality is not acceptable from 
the point of view of science, the natural-law doctrine is based on the 
logical fallacy of an inference from the “is” to the “ought.” The norms 
allegedly deduced from nature are — in truth — tacitly presupposed, and 
are based on subjective values, which are presented as the intentions of 
nature as a legislator. By identifying the laws of nature with rules of law, 
by pretending that the order of nature is or contains a just social order, 
the natural-law doctrine, like primitive animism, conceives of nature as 
a part of society. But it can be easily proved that modern science is the 
result of a process characterized by the tendency of emancipating the 
interpretation of nature from social categories.’ Before the tribunal of 
science, the natural-law doctrine has no chance. But it may deny the 
jurisdiction of this tribunal by referring to its religious character. 


II 


The natural-law doctrine is characterized by a fundamental dualism 
of positive and natural law. Above the imperfect positive law created 
by man a perfect, because absolutely just, natural law exists, established 
by a divine authority. Consequently positive law is justified and valid 
only insofar as it corresponds to the natural law.* If, however, the positive 
law is valid only insofar as it corresponds to the natural law and if it 
is possible —as the natural-law doctrine asserts —to find the rules of 
natural law by an analysis of nature; if, as some writers assert, the law 
of nature is even self-evident,’ the positive law is quite superfluous. 


5 Cf. Hans Kelsen, Society and Nature (1943), pp. 249 ff. 


©Cf. Hans Kelsen, ‘“‘Naturrecht and positi Recht: Eine Untersuch ihres gegenseitigen 
hiltnisses,”” Revue Internationale ‘de la Théorie du Droit, Vol. IL, (1921.28) pp. 71. ff; 
General Theory of Law and State (2nd printing, 1947), pp. 389 ff. 


7 For instance Grotius, op. cit., Prolegomena, par. 39: “The principles of that law [the law of 
nature], if only you pay strict heed to pl are in themselves manifest and clear, almost as 
evident as are those things which we perceive by the external senses; and the senses do not 
err if the organs of perception are properly formed and if the other conditions requisite to 
perception are present.” The view that the principles of natural law are self-evident is in 
open contradiction to the fact that there is not, and never was, agreement about these prin- 
ciples among the followers of the natural-law doctrine. Pufendorf, op. cit., Bk. II, chap. i, sec. 
7, admits that ‘“‘among men there are as many minds as there are heads and to each one his 
own way seems best.’’ Nevertheless he maintains (Bk. I, chap. iii, sec. 3) “that, in the faculty 

of apprehension and in the jud there is inh a natural rectitude, which does not allow 
us to be misled in moral questions, if proper attention be paid to them. ...” But if no “ zi 
attention is paid? This is actually possible. The real view appears in the following statement 
(Ibid.): “. . . if we do not wish to destroy all morality in actions, we must at any hazard 
maintain that the understanding of man is by nature sound, and that upon sufficient inquiry 
it apprehends iy - and as they actually are, the matters which present themselves to it. 
And further, that the practical judgment, at least as concerns the general precepts of natural 
law, cannot be so corrupted that it may not be held responsible for any evil actions that come 
from it, on the ground that they proceeded from an insuperable error or ignorance.”” That means 
that error or ignorance about the principles of natural law, although actually not impossible, 
does not exclude responsibility. The well-known rule that ignorance of the positive law is no 
excuse is simply applied to natural law. 


Ver- 
and 
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Faced by the existence of a just ordering of society, intelligible in nature, 
the activity of positive-llaw makers is tantamount to a foolish effort 
to supply artificial illumination in bright sunshine. This is another con- 
sequence of the natural-law doctrine. But none of the followers of this 
doctrine had the courage to be consistent. None of them has declared 
that the existence of natural law makes the establishment of positive law 
superfluous. On the contrary. All of them insist upon the neces- 
sity of positive law.® In fact, one of the most essential functions of all 
natural-law doctrines is to justify the establishment of positive law or 
— what amounts to the same thing — the existence of the state com- 
petent to establish the positive law. In performing this function most 
of the doctrines entangle themselves in a highly characteristic contra- 
diction. On the one hand they maintain that human nature is the 
source of natural law, which implies that human nature must be bas- 
ically good. On the other hand they can justify the necessity of positive 
law with its coercive machinery only by the badness of man. The only 
philosopher who avoids this contradiction is Hobbes, who proceeds 
from the assumption that man is by his very nature bad. Consequently, the 
natural law which he deduces from this nature is practically nothing 
else but the principle that a state endowed with the unlimited power 
to establish positive law is necessary and that, by natural law, men are 
obliged to obey unreservedly the positive law established by the state, 
a line of argument which amounts to the negation of natural law by 
natural law. If, however, natural law is considered to be a system of sub- 
stantive rules, not a formalistic authorization of any positive law, then 
the contradiction between a human nature from which this natural 
law is deduced and a human nature which makes positive law necessary 
is inevitable. Thus Pufendorf emphasizes that there is “no more fitting 
and direct way to learn the law of nature than through careful con- 
sideration of the nature, condition, and desires of man himself.” 1° If 
4 anarchism, William Godwin: in’ his famous 
Enquiry Concerning Political sy ) Sanit 793), and that Godwin was not a follower of 
the natural-law doctrine. When s that “law is an institution of the most pernicious ten- 
dency” (ibid., Vol. Il, . 71), = od ets to positive as well as natural law. He expressly rejects 
two f damental principles of ~ natural-law doctrine: that man by his very nature has certain 
ys that i idea of man and the idea of right are “incompatible” ag one another 
(ibid., Vol. 7 112 f). and the idea of the social a, ‘it is impossible for any gov- 
ernment to duis “its authority from an original contract” (ibid., Vol. I, p. 149). He atta 
very foundation of the promem Fae doctrine when he states: ‘““We know too little of the system 


of the universe, are too liable to error respecting it, and see too small a portion of the whole, 
to entitle us to form our moral principles -¥ an imitation of what we conceive to be the 


course of nature. — It is an extreme error suppose that the course of nature is som 
arbitrarily adjusted by a designing mind.” (ibid. Vol. Il, p. 692). 
® Thus, e.g., Philip ener in his work Ethicae Doctrinae Elementorum Libri 4 (1569) ans- 
wers the written laws are necessary as follows: ‘Many ignoran 


t people 
stolidly het, is no need of written laws and t cases should be snd 
to the natural judgment of those presiding _ naturali judicio eorum qui praesunt, which 
may be og translated: ‘by application of the principles of natural law ‘by th those in govern- 
ment’). But we ought to know that this barbaric colaice | must be rejec' that people must 
be taught that written laws are preferable and should be heeded with love and respect.” 


% Pufendorf, op. cit., Bk. II, chap. iii, sec. 14. 
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there is a law of nature as a dictate of reason which can be deduced 
from the nature of man, it is necessary that man “be sociable, that is, 
be willing to join himself with others like him, and conduct himself 
towards them in such way that, far from having any cause to do him 
harm, they may feel that there is reason to preserve and increase his 
good fortune.” 7 But Pufendorf is aware that this is not the actual 
nature of man. He admits that man is “at all times malicious, petulant, 
and easily irritated, as well as quick and powerful to do injury.” ** He 
admits “that the mass of men order their lives not by reason, but on im- 
pulse.” ** He does not go as far as Hobbes in his pessimistic evaluation 
of human nature, but he states: 

There is, indeed, such perversity in most men, that, whenever they think they 


will secure a greater good from the violation than from the observance of laws, they 
violate them readily.” 


Consequently he states that it is not possible to believe “that mere res- 
pect for natural law, which forbids every manner of injury, could have 
been able to make it possible for all mankind to live secure in natural 
liberty.” 1° 

For the wickedness of man’s character and his proneness to injure others can in 
no way be restrained more effectively, than by thrusting in his face the immediate evil 
which will await him upon his attacking another, and by removing every hope of im- 
punity. 


Hence, the nature of man necessarily leads to the establishment of 
the state, and that means to positive law. 


Yet, such is the stupidity of most men and the violence of their passions, that 
only a very few accord all these matters the consideration due them. Therefore, there 
remained no more effective remedy to curb the wickedness of men than what is supplied 
by states... .” 


If the mass of men according to their nature do not order their lives 
by reason, if most men by their very nature are stupid and wicked, 
how can the law of nature, the dictates of reason, the absolutely just 
order of social life, be deduced from the nature of man? It is not from the 
nature of man as it actually is that Pufendorf — and all other writers — 
deduce what they consider to be the natural law; it is from the nature 
of man as it should be, and as it would be if it would correspond to 
the natural law. It is not the law of nature which is deduced from the 


11 [bid., sec. 15. 

32 Ibid. 

33 [bid., Bk. VII, chap. i, sec. 11. 
Ibid., sec. 8. 

Ibid. 

16 Ibid., Bk. VII, chap ii, sec. 1. 
1 Ibid., Bk. VII, chap. i, sec. 11. 
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nature, the real nature, of man, it is the nature of man, an ideal na- 
ture of man, which is deduced from a natural law presupposed in some 
way or another.'® 


Ill 


If the positive law is, as all followers of the natural-law doctrine 
assert, valid only insofar as it corresponds to the natural law, any norm 
created by custom or stipulated by a human legislator which is con- 
trary to the law of nature must be considered null and void. This is 
the inevitable consequence of the theory which admits the possibility of 
positive law as a normative system inferior to natural law. The extent 
to which a writer abides by this consequence is a test of his sincerity. 
Very few stand this test. Some philosophers avoid the test by proving 
that a conflict between positive and natural law is impossible. Thus 
Hobbes maintains that positive law can never be against reason, and 
that means against the law of nature. It is impossible, he says, “for any 
civil [i. e., positive] law whatsoever, which tends not to a reproach of the 
Deity . . . to be against the law of nature.” ?” 

The law of nature and the civil law contain each other, and are of equal extent. 

. The law of nature .. . is a part of the civil law in all commonwealths of the world. 
Reciprocally also, the civil law is a part of the dictates of Nature . . . every subject in 


a commonwealth has covenanted to obey the civil law . . . and therefore obedience to 
the civil law is part also of the law of nature.” 


Hobbes asserts that the lawyers agree that law can never be against rea- 
But he asks “whose reason it is that shall be received for law.” 
And his answer is: 


It is not meant of any private reason; for then there would be as much contra- 
diction in the laws as there is in the schools. 


It is the reason of the state, the commonwealth, which according to 
Hobbes determines the content of the law, and this law is at the same 
time the positive and the natural law. 


The reason of this our artificial man the commonwealth, and his command, that 
makes law: And the commonwealth being in their representative but one person, there 
cannot easily arise any contradiction in the laws; and when there does, the same re?- 
son is able, by interpretation or alteration, to take it away.” 


Oe ae eS ideal nature of man are mixed up in the statement parts of which have been 

above. It runs as follows: ‘After the yp remarks it is easy to find ae basis 

of natural law. It is quite clear that man is an animal extremely desirous of his own pre- 

servation, in himself exposed to want, unable to exist a the help of his fellow-creatures, 

fitted in a remarkable way to contribute to the common good, and yet at all times malicious, 

petulant, and easily irritated, as well as quick and powerful to do injury. For such an animal 

to live and enjoy the good things that in this world attend his condition, it is necessary that 

he be sociable, that is, be willing to join himself with others like him, and conduct himself 

towards them in such a way that, far from havi any cause to do him im harm, » ae gree aes Se 
there is reason to preserve and increase his good fortune.”’ (Bk. II, chap. iii, sec. 15 .) 


19 Hobbes, De Cive, chap. xiv, par. 10. 
2 Hobbes, Leviathan, Part II, chap. xxvi. 
2 Ibid. 
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Here it is evident that the natural-law doctrine has no other function 
than to justify the positive law, any positive law established by an 
effective government. Although it is not always so evident as in Hobbes’ 
philosophy, this is the conscious or unconscious tendency of the over- 
whelming majority of the other writers. They do not deny that, in 
principle, a conflict between positive and natural law is possible; but 
they try to prove that such conflict can only exceptionally occur, and 
that if it occurs the validity of the positive law can almost never be 
doubted. Pufendorf’s attitude on this question is typical. He rejects the 
opinion of those “who deny the possibility that even civil laws can be 
opposed to natural laws.” 2? He emphasizes: “a civil law could, of 
course, be passed which is opposed to natural law”; but he adds: 


yet none but an insane man, and one who had in mind the destruction of the state, would 
wish to pass legislation of this kind.” 
Hence a conflict between positive and natural law, although theoreti- 
cally possible, is practically excluded. Consequently Pufendorf main- 
tains that, as matter of fact, all positive laws are, at least in principle, 
in conformity with natural law. 

And indeed, in all commonwealths most features of the law of nature, at all 


events such as those without which peace in the society itself cannot stand, have the 
force of civil law, or have been included in the body of civil laws.* 


All civil laws, indeed, presuppose or incorporate the general principles at least of 
natural law, whereby the safety of the human race is maintained; and these latter are 
by no means done away with by the former, which are merely added to them as the dis- 
tinct advantage of each state has required.” 


Although Pufendorf decidedly opposes Hobbes’ identification of 
positive with natural law, he accepts one of his arguments which in- 
evitably leads to this result. Hobbes has no illusion about the subjective 
character of our judgments concerning good and evil. He says: 


‘Good’ and ‘evil’ are names that signify our appetites, and aversions; which in dif- 
ferent tempers, customs, and doctrines of men are different and divers men differ not 
only in their judgment, on the senses of what is pleasant and unpleasant to the taste, 
smell, hearing, touch, and sight; but also of what is conformable or disagreeable to rea- 
son, in the actions of common life. Nay, the same man, in divers times, differs from 
himself; and one time praises, that is, calls good, what another time he dispraises, and 
calls evil: From whence arise disputes, controversies, and at last war.” 


Hence he admits: 
what it is we call the law of nature is not agreed upon by those that have hitherto 


written. 


22 Pufendorf, Elementorum Jurisprudentiae Universalis Libri Duo, Definition XIII, sec. 6. 
23 Pufendorf, De Jure Naturae et Gentium, Bk. VIII, chap i, sec. 2. 

24 Elementorum Jurisprudentiae Universalis Libri Duo, Definition XIII, sec. 18. 

25 De Jure Naturae et Gentium, Bk. II, chap. iii, sec. 11. 

26 Hobbes, Leviathan, Part I, chap. xv. 

27 Hobbes, The Elements of Law, ed. by F. Toennies (Cambridge, 1928), p. 57. 
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Since from differences of value judgments arise quarrels and breaches 
of peace, a common measure of what is to be called right and wrong 
is mecessary. 


This common measure, some say, is right reason: with whom I should consent, 
if there were any such thing to be found or known in rerum naturd. But commonly they 
that call for right reason to decide any controversy, do mean their own. But this is cer- 
tain, seeing right reason is not existent, the reason of some man, or men, must supply 
the place thereof; and that man, or men, is he or they, that have the sovereign power, 
. . . and consequently the civil laws are to all subjects the measures of their actions, 
whereby to determine, whether they be right or wrong, profitable or unprofitable, 
virtuous or vicious.” 


It is not for the individual but for the state, represented by its govern- 
ment, to decide what the law of nature requires. Hobbes states: 


The interpretation of the laws of nature, in a commonwealth, depends not on the 
books of moral philosophy. The authority of writers, without the authority of the com- 
monwealth, makes not their opinions law, be they never so true. That which I have 
written in this Treatise, concerning the moral virtues, and of their necessity for the 
procuring and maintaining peace, though it be evident truth, is not therefore presently 
law; but because in all commonwealths in the world it is part of the civil law. For 
though it be naturally reasonable yet it is by the sovereign power that it is law; other- 
wise, it were a great error, to call the laws of nature unwritten law; whereof we see 
so many volumes published, and in them so many contradictions of one another, and . 
of themselves.” 


Following Hobbes in this respect, Pufendorf maintains 


that is surely a seditious opinion, that “the knowledge of good and evil,” that is, of that 
which is good or evil, advantageous or disadvantageous to the state, “belongs to indi- 
viduals.” That is, that each individual is empowered to pass judgment as to the aptitude 
of the means which a prince orders to be undertaken so as to secure the public good, 
with the effect that the obligation of each person to obedience depends upon that 
judgment.” 


He states: 


since the greatest diversity of judgments and desires is to be observed among men, be- 
cause of which an infinite number of disputes can arise, the interests of peace also re- 
quire that it be publicly defined what each man should consider his own, and what an- 
other’s, what should be held lawful, and what unlawful, in the state, what honorable, 
and what dishonorable. So also what a man still retains of his natural liberty, or, in 
other words, how everyone should temper the use of his right to the tranquillity of the 
state. And, finally, what every citizen can by his right require of another and in what 
manner. 


This means that if an individual considers a rule of positive law to be 
contrary to natural law, it is not the opinion of the private individual 
but the opinion of the competent authority of the state which prevails. 
In discussing the question as to whether a tyrant may be brought to 
order by the people Pufendorf expresses the highly characteristic view: 


% Ibid., p. 150. 
2 Hobbes, Leviathan, Part Il, chap. xxvi. 

%® Pufendorf, De Jure Naturae et Gentium, Bk. VIII, chap. i, sec. 5. 
%1 Ibid., Bk. VII chap. iv, sec. 2. 
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“the presumption of justice stands always on the side of the prince”;** 
which means that there is always a presumption that the positive law 
is the natural law. 

Another way of achieving the identification of the positive with the 
natural law starts from the definition of justice accepted by most of 
the followers of the natural-law doctrine: to each his own. Hobbes sees 
clearly that this formula presupposes a positive legal order determining 
what is one’s own; and he concludes that where there is no positive law 
there can be no justice within the meaning of this formula. “Therefore 
where there is no commonwealth there nothing is unjust.” ** Pufendorf 
defines justice under natural law in conformity with Roman jurispru- 
dence as the “perpetual will to give each man what is due him.” * But 
he adds that something is due a person on the basis of a perfect right 
only if the person has the possibility of bringing an action in a human 
court against the injurer.** That means that justice as defined within 
the meaning of natural law is possible only under positive law. Hence 
Pufendorf’s above quoted statement that in order to avoid an infinite 
number of disputes, natural law requires that positive law determine 
“what each man should consider his own and what another’s.” In spite of 
his criticism of Hobbes, Pufendorf’s natural-law doctrine aims, in the 
essential question of the relation between natural and positive law, 
at the same goal as that of the English philosopher: the justification of 
the positive by the natural law. 

Finally, there is a principle advocated by all the leading representa- 
tives of the natural-law doctrine, by which a conflict between the natural 
and the positive law —if at all admitted as possible —is deprived of 
any effect which could be dangerous to the established legal authority: 
it is the dogma that under the law of nature there is no or only a re- 
stricted right of resistance. It stands to reason, according to Hobbes, that 
“no man in any commonwealth whatsoever has a right to resist him or 
them, on whom they have [obliged by the law of nature] conferred 
this [their] power coercive, or, as men used to call it, the sword of 
justice.” ** But also Grotius, who admits “that if the authorities issue 
any order that is contrary to the law of nature or the commandments 
of God, the order shall not be carried out,” teaches that if “unjust 
treatment be inflicted upon us [by him who holds the sovereign power] 
we ought to endure it rather than resist by force.” ** He quotes a passage 


32 Pufendorf, Elementorum Jurisprudentiae Universalis Libri Duo, Observation V, par. 21. 
33 Hobbes, Leviathan, Part I, chap. xv. 

% Pufendorf, Elementorum Jurisprudentiae Universalis . . . Definition XVII, par. 1. 

% Ibid., Definition VIII, par. 2. 

38 Hobbes, The Elements of Law, p. 86. 

37 Grotius, op. cit., Bk. I, chap. iv, sec. 1, par. 3. 
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of Sophocles, Antigone: “You must obey him whom the state has placed 
in power, alike in small things and in things unjust as well as just”; ** 
and concludes “that resistance cannot rightly be made to those who 
hold the sovereign power.” *® Pufendorf, it is true, rejects the thesis 
advocated by Hobbes that the state can do no wrong to a citizen,*® but 
he states that “the lesser injuries of princes should be overlooked out 
of consideration for the nobility of their position and their other bene- 
fits, and, indeed, for the sake of our fellow-citizens and of the entire 
state.” 4? As to the more serious injuries he says 


that even when a prince with hostile intent threatens a most frightful injury, to leave 
the country, or protect oneself by flight, or seek protection in another state jis better 
(than to take up arms against a harsh lord, it is true, and yet the lord of one’s father- 
land). But what if a prince undertakes with hostile intent to slay an innocent citizen, 
and there is left him no place to flee to? * 


To this question he does not give a direct answer, but he states: 


But since there are scarcely to be found any instances of princes who have under- 
taken to kill innocent citizens with an open profession of mere wantonness, a greater 
difficulty arises over what is permissible when a prince undertakes to vent his rage 
under a plea of right, on the excuse, for instance, that his citizens have failed to obey 
some unjust command. On this point we take it as established that . . . citizens... 
are not bound by any commands of the civil sovereignty, which are confessedly and 
openly repugnant to a command of God. ... Yet in such a case there should be re- 
sort to flight, so far as possible, and the protection sought of some third person who 
lies under no obligation to that prince. Nay, if flight be not possible, a man should 
be killed rather than kill, not so much on account of the person of the prince, as for 
the sake of the whole commonwealth, which is usually threatened with great tumults 
under such circumstances. 


He finally admits 


that sometimes it is not wrong for some one citizen to defend his safety by force against 
the most open injuries of a superior, 


but he immediately adds: 


yet it will not be allowable for the rest of the citizens on that account to drop their 
aedlene and protect the innocent person by force.“ 


Locke goes relatively far in this question. He says: 


May the command, then, of a prince be opposed? May he be resisted as often as 
any one shall find himself aggrieved, and but imagine he has not right done him? This 
will unhinge and overturn all polities, and, instead of government and order, leave 
nothing but anarchy and confusion.—To this I answer that force is to be opposed ta 
nothing but to unjust and unlawful force; whoever makes any opposition in any other 
case draws on himself a just condemnation both from God and man; and so no such 
danger or confusion will follow, as is often suggested.“ 


38 Ibid., sec. 2, par. 2. 

39 Ibid., sec. 7, par. 15. 

 Pufendorf, De Jure Naturae et Gentium, Bk. VII, chap. viii, sec. 4. 
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Resistance is justifiable if the use of force by the government is not only 
unjust but also “unlawful” — that is, contrary not only to the natural 
but also to the positive law. But who is competent to decide this ques- 
tion? Not a private individual. For the effect of the establishment of 
a commonwealth is that 
all private judgment of every particular member being excluded, the community comes 
to be umpire by settled standing rules, indifferent and the same to all parties, and by 
men having authority from the community for the execution of those rules, decides 
all the differences that may happen between any members of that society concerning 
any matter of right, and punishes those offences which any member hath committed 
against the society with such penalties as the law has established.” 
Whenever, therefore, any number of men are so united into one society as to 
Yo every one his executive power of the law of nature and to resign it to the public, 
ere and there only is a political or civil society . . . . And this puts men out of 
a state of nature into that of a commonwealth by setting up a judge on earth, with 
authority to determine all the controversies and redress the injuries that may happen 


to any member of the commonwealth; which judge is the legislative, or magistrate ap- 
pointed by it. 


This could be interpreted to mean that the question as to whether there 
exists an unjust and unlawful use of force by the government is to be 
decided by the authorities established by the positive law. But in an- 
other connection Locke advocates another view. 
Who shall be judge whether the prince or legislative act contrary to their trust? 
This, perhaps, ill-affected and factious men may spread amongst the people, when the 
prince only makes use of his due prerogative. To this I reply: The people shall be 
judge; for who shall be judge whether his trustee or deputy acts well and according 
to the trust reposed in him but he who deputes him and must, by having deputed 
him, have still a power to discard him when he fails in his trust? If this be reasonable 
in particular cases of private men, why should it be otherwise in that of the greatest 


moment where the welfare of millions is concerned, and also where the evil, if not 
prevented, is greater and the redress very difficult, dear, and dangerous? “ 


But few writers on natural law went as far as Locke. Kant, for instance, 
whose philosophy of law is a typical application of the natural-law doc- 
trine, emphasizes that “resistance on the part of the people to the supreme 
legislative power of the state is in no case legitimate,” and that resistance 
is especially reprehensible if the “supreme legislative power is embodied 
in an individual monarch.” #8 

The view that the interpretation of natural law is the prerogative 
of the authorities established by positive law and that there is no —or 
only a very restricted, practically ineffectual — right of resistance against 
these authorities amounts to a complete denaturation of the natural- 
law doctrine. A critical analysis of its classical works shows that its 


% Ibid., chap. vii, par. 87. 
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47 Ibid., chap. xix, par. 240. 
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function was not —as the idea of a natural law superior to the positive 
law implies — to weaken, but to strengthen the authority of the positive 
law. The natural-law doctrine has, on the whole, a strictly conserva- 
tive character. Its reformative tendency, of some importance in the 
field of international law, is rather overestimated as far as national law 
is concerned. It is highly characteristic that where such reformative 
tendency appears, the adaption of the positive law to what is presented as 
the natural law is not supposed to be the automatic effect of the latter, 
but is expected as the result of an act of the legislative authority. More- 
over, there were followers of the natural-law doctrine who were decid- 
edly opposed to legislative reforms. Thus, for example, a very influential 
representative of the Protestant natural-law doctrine, Benedictus Wink- 
ler, in his work Principiorum Juris Libri Quinque (1615) attacks “nova- 
tores,” those who introduce innovations in the field of law. “They dare,” 
he says, “to shake the very foundations of justice.” Sudden changes 
of the law are always dangerous.*® This is only the consequence of 
his view, advocated also by almost all the other writers, that not only 
the law of nature but also the positive law “jubet bona,” provides for 
the good. 
IV 


Since the judgment that a definite human behavior or a social 


institution is “natural” means, in truth, only that the behavior or the 
social institution is in conformity with a presupposed norm, based on 
a subjective value judgment of the particular writer presenting a natural- 
law doctrine, there is not one natural-law doctrine but many, advocating 
quite contradictory principles. According to Hobbes, reason teaches that 
the power of the government established in conformity with natural law 
is by its very nature absolute, which means unlimited. 


The sum of these rights of sovereignty, namely the absolute use of the 
sword in peace and war, the making and abrogating of laws, supreme judicature 
and decision in all debates judicial and deliberative, the nomination of all mag- 
istrates and ministers, with other rights contained in the same, make the sovereign 
power no less absolute in the commonwealth, than before commonwealth every 
man was absolute in himself to do, or not to do, what he thought good; . . . And 
therefore some have imagined that a commonwealth may be constituted in such 
manner, as the sovereign power may be so limited, and moderated, as they shall 
think fit themselves . . . wherein they deceive themselves.” 

The sovereignty is indivisible; and that seeming mixture of several kinds of 
government, not mixture of the things themselves, but confusion in our understand- 
ings, that cannot find out readily to whom we have subjected ourselves.” 


Cf. the passages quoted in my article ‘Naturrecht und positives Recht,”’ cited above, p. 83. 
%® Hobbes, The Elements of Law, pp. 87 ff. 
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But Locke deduces from nature that 


the supreme power in every commonwealth . . . is not, nor can possibly be, ab- 
solutely arbitrary over the lives and fortunes of the people; for it being but the 
joint power of every member of the society given up to that person or assembly 
which is legislator, it can be no more than those persons had in a state of nature 
before they entered into society and gave up to the community; for nobody can 
transfer to another more power than he has in himself, and nobody has an ab- 
solute arbitrary power over himself, or over any other, to destroy his own life, or 
take away the life or property of another.” 

It cannot be supposed that they (i. e., those who established in conformity 
with the law of nature a commonwealth) should intend, had they a power so to do, 
to give to any one or more an absolute arbitrary power over their persons and es- 
tates and put a force into the magistrate’s hand to execute his unlimited will arbitrarily 
upon them. This were to put themselves into a worse condition than the state of 
nature wherein they had a liberty to defend their right against the injuries of others 
and were upon equal terms of force to maintain it, whether invaded by a single man 
or many in combination.” 


And Rousseau, following Locke, writes: 


To renounce liberty is to renounce being a man, to surrender the rights of 
humanity and even its duties. For him who renounces everything no indemnity is 
possible. Such a renunciation is incompatible with man’s nature; to remove all 
liberty from his will is to remove all morality from his acts. Finally, it is an empty 
and contradictory convention that sets up, on the one side, absolute authority, and, 
on the other, unlimited obedience. Is it not clear that we can be under no obligation 
to a person from whom we have the right to exact everything? Does not this con- 


dition alone, in the absence of equivalence or exchange, in itself involve the nullity 
of the act?™ 


Since, according to this version of the natural-law doctrine, the 
power of the state is necessarily limited, absolute monarchy is against 


nature. Locke states: 


it is evident that absolute monarchy, which by some men is counted the only gov- 
ernment in the world, is indeed inconsistent with civil society, and so can be no 
form of civil government at all. 


The only form of government in accordance with the law of nature is 
democracy, that is a government whose power is derived from the people: 


Men being, as has been said, by nature all free, equal, and independent, no 
one can be put out of this estate and subjected to the political power of another with- 
out his own consent.” 

Whosoever, therefore, out of a state of nature unite into a community must 
be understood to give up all the power necessary to the ends for which they unite 
into society to the majority of the community, unless they expressly agreed on any 
number greater than the majority. And this is done by barely agreeing to unite into 
one political society, which is all the compact that is, or needs be, between the in- 
dividuals that enter into or make up a commonwealth. And thus that which begins 
and actually constitutes any political society is nothing but the consent of any 
number of freemen capable of a majority to unite and incorporate into such a 
society. And this is that, and that only, which did or could give beginning to any 
lawful government in the world.” 


52 Locke, op. cit., chap. xi, par. 135. 
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But by exactly the same method, Filmer proves that democracy is 
against the law of nature. His main thesis is: 


It is unnatural for the people to govern or to choose governors.” 


He objects to those who place supreme power in the whole people: 


Was a general meeting of a whole kingdom ever known for the election of a 
prince? Is there any example of it ever found in the whole world? To conceit 
such a thing is to imagine little less than an impossibility, and so by consequence 
no one form of government or king was ever established according to this su 
law of nature.” 


And of the majority principle he says: 


unless it can be proved by the law of nature that the major or some other part 
have power to overrule the rest of the multitude, it must follow that the acts of 
multitudes not entire are not binding to all but only to such as consent unto them.” 
His most powerful argument is that “God did always govern his own 
people by monarchy only.”* 

The most crucial problem of our time is the principle of private 
property and the justice of the legal and economic system based on 
this principle. The fact that in recent jurisprudence and political theory 
a quite remarkable revival of the natural-law doctrine can be observed 
may to a great extent be explained by the idea, widespread among 
lawyers and politicians, that the capitalistic system in its fight against 
communism can effectively be defended only by that doctrine. And 
indeed, the most outstanding champions of natural law, from Grotius 
to Kant, have done their best to prove that private property is a sacred 
right conferred by divine nature upon man. 

This result of the natural-law doctrine appears all the more re- 
markable when one considers that the Holy Scripture is interpreted by 
the Church as revealing that God gave all things to all men in common. 
Hence it was rather difficult to prove that private property, that is the do- 
minion over a thing by one man to the exclusion of all the others, was in 
conformity with nature as created by God. But just as man, although 
created in the image of God and hence originally good, has in con- 
formity with divine providence fallen into sin and thus become bad, so 
things, after the fall of man, have in accordance with the second, the 
post-lapsarian nature, become the private property of man. Thus Gro- 
tius, for example, admits that God originally established a community 
of property; but he says that this state of things corresponded only to 
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the “simplicity of the state of the first men,” of whom Adam is the 
type. Among them there “was ignorance of vices,” “incorruption.” But 
men “did not continue to live this simple and innocent life”; men “de- 
generated into craftiness,” and in the course of this degeneration “the 
primitive common ownership, first of movable objects, later also of im- 
movable property, was abandoned.” Grotius, referring to the authority 
of Cicero, insists that in this change “there is no conflict with nature.” ® 

One of the most original attempts to deduce the right of private 
property from nature is the one made by Richard Cumberland, Bishop 
of Peterborough, the author of a well-known treatise on the law of 
nature.® He writes: 


How the nature of things imprints on us as certain and firm a knowledge of 
good and evil, even of that which is common to many, as is that by which we know 
the causes of generation and corruption. I now proceed to consider, that the matter 
and motion, in which the powers of a human body, as of all other parts of the 
visible world, do consist, have a finite quantity, and certain limits, beyond which 
they cannot extend themselves. Whence flow these most evident axioms concern- 
ing all natural bodies: That the same bodies cannot at the same time be in more 
places than one: That the same bodies cannot at the same time be moved toward 
several places (especially if contrary), so as to be subservient to the opposite wills 
of several men; but that they are so limited, that they can be determined by the 
will of one only, unless several conspire to one and the same effect or use.™ 

It follows, that men, who are obliged to promote the common good, are like- 
wise necessarily obliged to consent, that the use of things and labour of persons, 
so far as they are necessary to particular men to enable them to promote the public 
good, should be so granted them, that they may not lawfully be taken from them, 
whilst the aforesaid necessity continues; that is, that those things should, at least 
during such time, become their property, and be called their own. . . . It is, therefore, 
evident, that the nature of things discovers, that it is mecessary to the happiness, 
life, and health, of every particular person, upon which all other advantages depend, 
that the uses of things should be limited, at least for a time, to particular persons 
exclusive of others.” 


The law of nature not only establishes the right of individual property; 
it commands also the inviolability of this right: 


The same reason and law of nature, which commands the establishing a dis- 
tinct dominion over things and persons, commands also more evidently to preserve 
them inviolable, now that they are established and proved by experience to answer 
the designed end. For it is evident, that the division of dominion, which we find 
made by our ancestors, and established by the consent, or permission, of all nations 
and states, has been sufficient for the procreation and preservation of all that now 
exist, and to the procuring all that happiness, which we now see mankind possessed 
of; and, beside, that it affords such intercourse among men, such opportunities of 


mutual assistance, that all may attain greater degrees of happiness, both in this life 
and a future.” 


® Grotius, op. cit., Bk. II, chap. ii. 


3 Richard Cunbesiend, De Le N London, 1672 
). English translation: A Treatise of the 


“ Ibid., chap. i, par. 21. 
% Ibid., chap. vii, par. 2. 
Ibid., par. 9. 


498 THE WESTERN POLITICAL QUARTERLY 


The distribution of goods established in conformity with natural law by 
the positive law of property is just; it guarantees the greatest possible 
happiness. Consequently any attempt to change it and to replace it by 
another economic system is against the law of nature, and hence unjust: 


It is beside manifest, that the happiness we now enjoy, and have the greatest 
reason to expect from the present division, is greater than any prudent man could 
hope to obtain, by violating and overturning all settled rights, divine and human, 
and endeavouring to introduce a new division of all property, according to the 
judgment, or affections, of any one man whatsoever. —For it is obvious, that this 
is an undertaking, to which the understanding of no one man, or assembly of men, 
is equal; and it is easy to foresee, that the opinions of so many men would differ 
so widely upon this head, that all would immediately be reduced to a state of war 
and misery. Wherefore, a desire of innovation in things pertaining to property, is 
unjust, because it is inconsistent with this law, which is inseparable from the com- 
mon good. I do, therefore, not only highly approve (with Grotius) of that sentence 
of Thucydides, “It is just for everyone to preserve that form of government in the 
state which has been delivered down to him.” But I am of opinion, that what he has 
affirmed of one state only, uxght to be extended to the great society of all rational 
beings (which I call the Kingdom of God); and that it ought not to be limited only to 
the form of government, which contains the division of the principal offices in the 
administration, but extended universally to the division of things: And in this 
latitude I assert it just, to preserve inviolably the ancient division of dominion over 
things and persons, both among different nations, and in particular states. For ex- 
perience has shewn it conducive to the best end, and no laws of nature can be con- 
ceived, which, consistently with this end, could prohibit such a division’s being at 
first made; that, therefore, could be injurious to no one. But the same reason, which 
first obliged men to make this division (since they who rightly judge must unavoid- 
ably agree), will also oblige their successors to approve and confirm the same.” 


Many of the followers of the natural-law doctrine argue that one 
of the essential purposes of the state, and that means of the positive law, 
is to protect the right of property established by natural law; and that 
it is beyond the power of the state, because against nature, to abolish 
this right, which exists independently of positive law. Locke’s thesis that 
the power of the state is limited by natural law refers in the first place 
to property. He writes: 


The supreme power cannot take from any man part of his property without 
his own consent; for the preservation of property being the end of government and 
that for which men enter into society, it necessarily supposes and requires that the 
people should have property, without which they must be supposed to lose 4 
by entering into society, which was the end for which they entered into it —too 
gross an absurdity for any man to own. Men, therefore, in society having property, 
they have such right to the goods which by the law of the community are theirs, 
that nobody hath a right to take their substance or any part of it from them with- 
out their own consent; without this, they have no property at all, for I have truly 
no property in that which another can by right take from me when he pleases, 
against my consent. Hence it is a mistake to think that the supreme or legislative 
power of any commonwealth can do what it will, and dispose of the estates of 
the subject arbitrarily, or take any part of them at pleasure. . . . And to let us see 
that even absolute power, where it is necessary, is not arbitrary by being absolute, 
but is still limited by that reason and confined to those ends which required it in 
some cases to be absolute, we need look no farther than the common practice of 
martial discipline; for the preservation of the army, and in it of the whole common- 
wealth, requires an absolute obedience to the command of every superior officer, 
and it is justly death to disobey or dispute the most dangerous or unreasonable of 
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them; but yet we see that neither the sergeant, that could command a soldier to march 
up to the mouth of a cannon or stand in a breach where he is almost sure to perish, 
can command that soldier to give him one penny of his money; nor the general, 
that can condemn him to death for deserting his post, or for not obeying the most 
desperate orders, can yet, with all his absolute power of life and death, dispose of 
one farthing of that soldier’s estate or seize one jot of his goods, whom yet he can 
command anything, and hang for the least disobedience. Because such a blind 
obedience is necessary to that end for which the commander has his power, viz., the 
preservation of the rest; but the disposing of his goods has nothing to do with it.” 


There is no absolute right to life; but there is an absolute right to prop- 
erty. The right reason, implied in nature, teaches that property is even 
more valuable than life. 

In view of such statements, made by generally recognized authorities, 
it is understandable that the natural-law doctrine is considered to be a 
strong bastion in the defense against communism. But we can hardly 
rely upon it. For on the basis of the natural-law doctrine, and with its 
specific methods, it has also been proved that private property is against 
nature and the source of all social evils. To eradicate these evils noth- 
ing else is necessary but to abolish private property and to establish 
communism, the only economic system dictated by nature. This is the 
main thesis of a work which under the title Code of Nature, or the 
True Spirit of its Laws was published anonymously in Paris in 1755.° 
Its author was a certain Morelly of whom we know very little. It is 
significant that the work was originally attributed to the famous encyc- 
lopedist Diderot. It became the “great book of socialism of the eigh- 
teenth century”;7® Baboeuf, the leader of a communist movement with- 
in the French Revolution, frequently referred to the Code of Nature, 
which anticipated many ideas later developed by Fourier and other com- 
munists.7* The Code of Nature, as its title indicates, is a legitimate child 
of the natural-law doctrine. It proceeds from the assumption that nature 
has definite intentions, that these intentions are intelligible and are 
directed at the happiness of mankind, and that justice can be establish- 
ed only by conforming our social institutions to the intentions of nature. 
Morelly maintains as an “incontestable principle” that “nature is one, 
constant, unchangeable”; that the laws of nature are implied in “the 
pacific inclinations by which nature animates its creatures”; and that 
“anything that deviates from these friendly affections is unnatural.” 7 
Hence Morelly—as many writers on natural law — believes that hu- 
man nature is basically good. He assumes a “natural probity of crea- 
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tures endowed with reason’’’* and proclaims as the “first law of nature” 
the law of “sociability.” ** The positive legislators “have only to recognize 
and to put into force this law of nature.” ** The law of sociability is 
interpreted to mean “that nature has distributed the human faculties 
among the individuals in different proportions, but that nature has left 
the ownership in the means of production (la propriété du champs pro- 
ducteur de ses dons) indivisible to all, and to everybody the use of its 
liberality. The world is a table sufficiently provided for all guests, to 
whom all the dishes belong; and they belong to all guests because all 
are hungry; to some of them only when the others are satisfied. Hence 
nobody is the owner (maitre) exclusively, nor has anybody the right to 
pretend to be so.” *® Consequently individual property is against nature. 
The positive legislators, in establishing individual property, are guilty of 
a “monstrous division of the products of nature. They divide what ac- 
cording to nature ought to remain a whole or ought to be restored as a 
whole if by accident it has been divided. Thus they destroy all socia- 
bility”;77 in so doing they “work against the reason of nature.” 7* By 
establishing individual property the legislators recognize the individual 
interest of man and thus create a social situation where avarice, the 
worst of all vices and the source of all the others, must prevail. “Could 
this universal pestilence, this slow [lingering] fever, this consumption of 
the entire society, the individual interest, exist where it could find no 
nourishment or ferment? Hence it is evident that: Where there exists 
no property, there cannot exist any of its disastrous consequences.” *° 
{f we want to realize the “wise intentions of nature” and create “a 
situation where man is as happy as he can be in this life,” °° we must 
“dash to the ground that monster, the spirit of property” ** and establish 
a social order under which nothing in society belongs as private prop- 
erty to the individuals, except the things they need for immediate use 
to satisfy their needs, their pleasure, or for their daily work; where each 
citizen is a public servant, supported and occupied by society and ob- 
liged to contribute to the public welfare according to his forces, talents, 
and age.*? This is the essence of communism.** Needless to say, the 
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law of nature on which Morelly bases his communistic ideal has a 
thoroughly religious character. He confesses as his belief that “nobody 
will contest that in the general order of the universe everything is, in 
the eyes of its Author, infinitely wise, and as good as it possibly can be. 
Consequently there exists no physical evil in the presence of the Crea- 
tor.” §* Under the constitution of his ideal state religious education of 
the children is obligatory. They are to learn that there exists a Supreme 
Being, the Author of the universe and beneficent Cause of all that is 
good.** 


The reason why the natural-law doctrine, in spite of its obvious fal- 
lacies, has had, and probably always will have, great influence on social 
thinking is that it satisfies a deeply rooted need of the human mind, the 
need for justification. To justify the subjective value judgments which 
emerge from the emotional element of his consciousness, man tries to 
present them as objective principles by transferring to them the dignity 
of truth, to make them propositions of the same order as statements 
about reality. Hence he pretends to deduce them from reality, which 
implies that value is immanent in reality. But reality may be conceived 
of not only as nature but also as society or history, determined by laws 
analogous to the laws of nature. Then the attempt may be made to 
deduce from these laws the just order of human relations. This is the 
essential tendency of sociology and philosophy of history as developed 
in the nineteenth century. Although these two disciplines are directly 
opposed to the natural-law doctrine, they apply the same method and 
hence run into the same fallacy as the doctrine they intend to replace — 
the inference from the “is” to the “ought.” 

The most outstanding representatives of nineteenth century sociology 
are Auguste Comte and Herbert Spencer. Both proceed from the assump- 
tion that the social life of men is determined by causal laws, just as nature 
is; and, under the influence of the theory of organic evolution develop- 
ed in the field of biology first by Lamarck and later by Darwin, they 
arrived at the hypothesis of a social law of evolution. The main works of 
the two writers, Comte’s famous Cours de Philosophie positive ** and 
Spencer’s Principles of Sociology ** are characterized by the confusion 
of a description and explanation of the actual social life and the procla- 
mation of normative postulates, of statements about social reality and 
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political value judgments. Both writers claim to have found a funda- 
mental law of evolution by which not only can the past and present be 
explained but also the future, as the necessary result of the preceding 
evolution, can to a certain extent be predicted. Both writers maintain that 
this fundamental law of social evolution indicates a permanent progress 
of mankind from a lower to a higher, and finally to a highest stage; 
and the highest stage — in the theories of both writers — coincides with 
their political ideal, which they deduce in this way from the fundamen- 
tal law of progressive evolution, just as the natural-law doctrine deduces 
the right law from nature. The assumption that social evolution is pro- 
gressive, that is to say that it leads from a lower to a higher stage of 
civilization, implies that a social value is immanent in social reality — 
the characteristic presupposition of the natural-law doctrine. Comte 
as well as Spencer operates on this presupposition as self-evident. But 
since value is not and cannot be immanent in reality and hence is not 
objectively ascertainable, as is reality, but on the contrary is highly 
subjective, it stands to reason that the fundamental law of evolution 
according to Comte leads to a result quite different from that which 
according to Spencer is the necessary effect of evolution. 

Under the fundamental law of evolution as formulated by Comte, 
mankind passes through three successive stages: the theological, the meta- 
physical, and the positive stage. The characteristics of these three stages 
are of no interest in this connection. Important only is the third, the 
highest stage of social evolution, the necessary result of social evolution 
and at the same time the ideal state of society. This resembles in many 
respects Plato’s Republic.** Just as Plato, Comte proceeds from the 
fundamental dualism of speculative and practical life.*® The speculative 
life manifests itself in philosophical or scientific and esthetic or poetical 
activities, the practical life in industrial activity.°° Comte assumes as 
a fundamental law the priority of the more general and simple over the 
more special and complex ®! and consequently predicts that in the 
society of the future there will be a preponderance of the speculative over 
the active life. This preponderance is the characteristic of human pro- 
gress.°? Just as in Plato’s ideal state the class of the philosophers rules 
88 The resemblance of Comte’s a & mankind and Plato’s ideal state was first shown 
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in terms of a law of evolution. 

Comte, Cours de Philoso Vol. VI, pp. 50 ff. The quotations 


the 
2nd edition hy 864). the translation I used "The Positive 
ind Freely transla’ lensed by Harriet Martineau (Lon- 


 Ibid., Vol. VI, pp. 50 ff. 
% Ibid., p: 48. 
% Ibid., p. 440. 


NATURAL-LAW DOCTRINE BEFORE THE TRIBUNAL 503 


over the working class, in the society of the future, according to Comte’s 
prophecy, the ruling class will be a class of philosophers, that is, of men 
of science and art. He says that 


the future spiritual power will reside in a wholly new class, in no anal with any 
now existing, and originally composed of members issuing, according to their qualifi- 
cations, from all orders of existing society. . . . The social power of this class must, 
like that of Catholicism, precede its political organization. This class will act on 
the general state of affairs by accomplishing the philosophical labors which will se- 
cure its formation long before it can be regularly constituted.” 


The spiritual power exercised by the new ruling class will be in- 
dependent of the “temporal power,” by which Comte probably means 
the political government. The task of the spiritual power will be to 
govern opinions and morals, whereas the function of the temporal power 
will be to govern the actions, the active life, in conformity with the 
general ideas elaborated by the spiritual authority. The function of the 
spiritual authority, he says, will be 


that of directing education, while remaining merely consultative in all that relates 
to action—having, in fact, no other concern with action than that of recalling 
in each case the appropriate rules of conduct. The temporal authority, on the other 
hand, is supreme in regard to action, and only consultative in regard to education. 
Thus the great characteristic office and privilege of the modern spiritual power will 
be the organization and working of a universal system of positive education, not 
only intellectual, but also, and more emphatically, moral.” 


The government, exercising the temporal power, will have only the 
function of directing the industrial process, that is to say, the economic 
life. Comte says: 


Industrial action is divided into production and transmission of ucts; the 
second of which is obviously superior to the first in regard to the al ctness of 
the work and the generality of the relations. . . . Thus we find ‘the industrial 
hierarchy formed, the bankers being in the first rank; then the merchants; then the 
manufacturers; and finally the agriculturists; the labors of the latter being more 
concrete, and their relations more special, than those of the other three classes. . . 
When that time comes the most concrete producers, the laborers, whose collisions 
with their employers are now the most dangerous feature of our industrial state, 
will be convinced that the position of the capitalist is owing not to any abuse of 
strength or wealth, but to the more abstract and general character of - function. 
The action and responsibility of the operative are less extensive than those of the 
employer; and the subordination of the one to the other is therefore as little arbi- 
trary and mutable as any other social gradation.” 


The future society will not be based —as the followers of the natural- 
law doctrine assert — on the idea of rights, but on the principle of duty: 


the constant force of political illusion and quackery will be reformed; and the vague 
and stormy discussion of rights will be replaced by the calm and precise determin- 
ation of duties. The one, a critical and ome oh notion, necessarily prevailed till 
the negative progression was completed: the other, essentially an organic and positive 

must rule the final regeneration: for the one is purely individual, and the 
other directly social. Instead of making individual duty consist politically in respect 
for universal rights, the rights of each individual will be regarded as resulting from 
the duties of others towards him.” 
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Consequently there will be no distinction between private and public 
function; each member of the future society will be a public function- 
ary, an officer of the state; ®’ which amounts to a complete socialization 
or nationalization of human life. As to the economic system, Comte’s 
predictions are rather vague. On the whole it may be characterized as 
a kind of moderate socialism. Individual property will be, at least in 
principle, maintained, but it will change essentially its character. It will 
be rather a duty than a right. Its exercise must never have a merely 
individual character. The communists are right in rejecting the economic 
institution of property interpreted according to an individualistic philos- 
ophy. According to the new, i. e. the positive philosophy, property is 
or will be “a necessary social function destined for the formation and 
administration of the capitals, through which each generation prepares the 
work of the subsequent generation.” °° 

The capitalists will consider themselves the depositors of the wealth of society, 
the use of which will not involve any political responsibility (except in extreme cases), 


but should lie under a moral supervision, necessarily open to all, from the indis- 
putableness of its princple, and of which the spiritual authority is the natural organ.” 


Just as in Plato’s republic the philosophers as “royal judges” settle the 
concrete disputes, in Comte’s society of the future the speculative author- 
ity, in virtue of its higher value and the impartiality of its character, 
will naturally become the principal arbiter of the various practical con- 
flicts.°° Also world peace and the establishment of an European or 
occidental republic?®* are to be expected. All this is the necessary 
outcome of the social evolution determined by the law detected and 
formulated by the author of the positive philosophy. Of this law, 
the fundamental law of evolution, Comte says: 


It certainly appears to me that the whole course of human history affords so 
decisive a verification of my theory of evolution, that no essential law of natural 
philosophy is more fully demonstrated. From the earliest beginnings of civiliza- 
tion to the present state of the most advanced nations, this theory has explained, 
consistently and dispassionately, the character of all the great phases of humanity; 
the participation of each in the perdurable common development, and their precise 
filliation; so as to introduce perfect unity and rigorous continuity into this vast spectacle 
which otherwise appears altogether desultory and confused. A law which fulfills 
such conditions must be regarded as no philosophical pastime, but as the abstract 
expression of the general reality. Being so, it may be employed with logical security 
to connect the past with the future, notwithstanding the perpetual variety which 
characterizes the social succession. . . . Mankind is now at the threshold of the 
fully positive life, the elements of which are all prepared, and only awaiting their 
co-ordination to form a new social system; more homogeneous and more stable 
than mankind has hitherto had any experience of.” 
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The law of progressive evolution is also the main instrument of Her- 
bert Spencer’s sociology. 


Societies fall firstly into the classes of simple, compound, doubly-compound, 
trebly-compound; and from the lowest the transition to the highest is through these 
stages. Otherwise, though less definitely, societies may be grouped as militant and 
industrial; of which the one type in its developed form is organized on the principle 
of compulsory co-operation, while the other in its developed form is organi 
on the principle of voluntary co-operation. The one is characterized not only by 
a despotic central power, but also by unlimited political control of personal conduct; 
while the other is characterized not only by a democratic or representative central 
power, but also by limitation of political control over personal conduct. 

This structure [the militant structure of society] . . . is associated with the 
belief that its members exist for the benefit of the whole and not the whole for 
the benefit of its members. . . . Absolute subjection to authority is the supreme 
virtue and resistance to it a crime.™ 


Within a society of the industrial type, however, the opposite ideology 
prevails: 


In place of the doctrine that the duty of obedience to the governing agent is 
unqualified, there arises the doctrine that the will of the citizens is supreme and 
the governing agent exists merely to carry out their will. Thus subordinated in 
position, the regulating power is also restricted in range. Instead of having an 
authority extending over actions of all kinds, it is shut out from large classes of 
actions. Its control over ways of living in respect to food, clothing, amusements, is 
repudiated; it is not allowed to dictate modes of production nor to regulate trade. 
Nor is this all. It becomes a duty to resist irresponsible government, and also to 
resist the excesses of responsible government. There arises a tendency in minorities 
to disobey even the legislature deputed by the majority, when it interferes in certain 
ways; and their oppositions to laws they condemn as inequitable, from time to time 
cause abolitions of them.” 


The industrial structure of society represents the higher, the mili- 
tant structure the lower type. The transition from the military to the in- 
dustrial type is the transition from bondage to freedom, from autocracy 
to democracy, from statism to political and economic liberalism. 

The implication is —_ the same as before. All-embracing state func- 
tions characterize a low social types and progress to a higher social type is 
by relinquishment of functions. 
The transition from statism to liberalism, which implies the transition 
from the militant to the industrial type of social organization, is at the 
same time the evolution from a lower to a higher stage of morality. 
According to Spencer’s “evolutionary ethics,” “conduct gains ethical 
sanction in proportion as the activities [are] becoming less and less mil- 
itant and more and more industrial. . .”"°7 A purely industrial form of 
society is “approaching nearer to the moral idea in its code of conduct 
than any society not purely industrial. . . .” 1° 
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Spencer seems to assume that human life is an ultimate end and as 
such a highest value. For he interprets the judgment that a human 
action is good to mean that the conduct is fitted to achieve as an end the 
preservation of life. He maintains that “evolution, tending ever towards 
self-preservation, reaches its limit when individual life is the greatest, 
both in length and breadth.” This evolution takes place in three stages: 
self-preservation, preservation of offspring, preservation of fellow-men. 

Evolution becomes the highest possible value when the conduct simultaneously 
achieves the greatest totality of life in self, offspring, and in fellow men; so here we 


see that the conduct called good rises to the conduct conceived as best, when it 
fulfills all three classes of ends at the same time.’” 


In this connection Spencer states: 


The ultimate question, therefore, is—Has evolution been a mistake; and 

especially that evolution which improves the adjustment of acts to ends in ascend- 
ing stages of organization? *” 
The answer is, of course, that evolution is not a mistake. Nature is 
always right. Nothing is more characteristic of the evolutionary sociologi- 
cal ethics than this question, whether evolution has been a mistake. 
It reveals the true nature of this evolution, the highest stage of which — 
according to Spencer — is possible only within an industrial organization 
of society. Such a society is not yet completely achieved; but there is an 
“ingrained” tendency to this kind of organization." 

Human life is not the only highest value presupposed in Spencer’s 
moral philosophy. There is another value which also claims the rank of 
an ultimate end: individual freedom. It seems that it is not the life as 
such, but the right life, which deserves to be preserved; and there are, 
Spencer maintains, for every race “laws of right living.” ?** “Right living” 
seems to be living in freedom. For there are “laws of life as carried on 
in the associated state” *1* and one of these laws of life is the “law of 
equal freedom,” which the author presents in his “formula of justice” as 
follows: “Every man is free to do that which he will, provided he in- 
fringes not the equal freedom of any other man.” *** Since man, as part 
of nature, determined by the law of causality, is not free, Spencer’s law 
of equal freedom can refer only to moral-political freedom, that is to say 
to the norm that man ought to be free from social authority, especially 
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from interference on the part of the state. Thus Spencer, like the nat- 
ural-law doctrine, deduces from natural and social reality, from laws 
of nature, moral-political norms. He says: 

By inference from the laws of life as caried on under social conditions, and 
by inference from the dicta of that moral consciousness generated by the con- 
tinuous discipline of social life, we are led directly to recognize the law of equal 
freedom as the supreme moral law. And we are indirectly led to such recognition 
of it by generalizing the experiences of mankind as registered in progressive legis- 
lation; since by it we are shown that during civilization there has been a gradual 
increase in the governmental maintenance of the rights of individuals, and that 
simultaneously there has been a gradual decrease in the governmental trespasses on 


such rights. And then this agreement is reinforced by the proofs that what is 
theoretically equitable is economically expedient.™ 


From the equal right of freedom Spencer deduces concrete rights, 
such as the right of physical integrity, the right of free motion, and es- 
pecially the right of individual property, which, as Spencer expressly de- 
clares, implies that communism is a “violation of justice.” 7** He empha- 
sizes that these 
rights are but so many separate parts of a man’s general freedom. . [They] originate 
from the laws of life as carried on in the associated state. The ‘social arrangements 
may be such as fully recognize them, or such as ignore them in greater or smaller 

The social arrangements cannot create them, but can simply conform 
to them or not conform to them. Such parts of the social arrangements as make 
up what we call government, are instrumental to the maintenance of rights, here in 
great measure and there in small measure; but in whatever measure, they are simply 
instrumental, and whatever they have in them which may be called right, must be 
so called only in virtue of their efficiency in maintaining rights.™ 
The function of the state and its positive law is only to maintain the 
rights established by nature. 

Here the natural law character of this kind of sociology is 
evident. The law of nature is or implies a social norm. This sociology 
enables Comte to justify a highly collectivistic, Spencer, a radically in- 
dividualistic, political program. 

VI 


The two most outstanding representatives of the philosophy of his- 
tory as developed in the nineteenth century are G. W. F. Hegel and 
Karl Marx. The basic idea of Hegel’s philosophy of history is that “Rea- 
son” governs the world and, consequently, world history.1** This Reason 
implies morality, the laws of which “are the essential Rational.” *° The 
same idea is expressed by the statement that the history of the world is 
the “rational necessary course of the World-Spirit.” 2° The World- 
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Spirit is but the personification of Reason. This personification is es- 
sential. For the history of the world is also the realization of the will of 
the World-Spirit. The actions of individuals and states, of which his- 
tory consists, are “the instruments and means of the World-Spirit for 
attaining its object.” 721 And all historical men, in pursuing their own 
particular aims, execute only, without knowing it, “the will of the World- 
Spirit.” ?** It is hardly possible to distinguish the will of the World- 
Spirit from the will of God. To Hegel the idea that Reason directs the 
world is an application of the “religious truth” that the world is not 
abandoned to chance but controlled by “Divine Providence,” the “Provi- 
dence of God.” This Providence is “Wisdom endowed with an infinite 
Power which realizes its aim, viz. the absolute rational design of the 
world.”!2 In investigating the course of the World-Spirit in history, 
Hegel’s philosophy constitutes the deliberate attempt of “knowing God” 
and expressly presents itself as such.’** Highly significant is the motto 
of his work: “The history of the world is not intelligible apart from a 
Government of the World.” Hegel’s so-called philosophy of history is 
the myth of the World-Spirit; it is not a philosophy, it is a theology of 
history. 

It is an essential element of a theological interpretation of phenom- 
ena to assume that God not only is transcendent to but also immanent 
in the world, which is the manifestation of His will. Since His will is 
good, is the absolute value, reality must be considered to be perfect and 
value must be immanent in reality. This view is the core of Hegel’s 
philosophy, according to which world history is the realization of Rea- 
son representing the absolute logical as well as ethical value. If this 
assumption is true, then every historical event must be considered to be 
the work of the World-Spirit and as such reasonable and good. Indeed, 
Hegel terminates his work in affirming as its result “that what has hap- 
pened, and is happening every day, is not only not without God, but is 
essentially His Work.” 72° This is but another, and more sincere formu- 
lation of his most quoted thesis: The Real is the Rational and the Ra- 
tional is the Real. 

If God is immanent in the world, if the absolute value is inherent in 
reality, there is no possibility of judging one actual event or one phase of 
history as better or worse than another; and if everything by its very na- 
ture is necessarily good, value judgments have lost any meaning. How- 
ever, to distinguish between good and evil is the main task of theology 
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in its capacity as ethics; and it is the specific function of a philosophy of 
history to differentiate by value judgments one historical event or one 
phase of history from the other. Without such differentiation a philos- 
ophy of history is meaningless. Theology satisfies its need for distinguish- 
ing good and evil by introducing — at the cost of consistency — the devil 
as a countergod into the ethical interpretation of the world. Hegel’s 
philosophy of history accomplishes the same result by the assumption 
that reality as manifested in world history is, not perfect though on its 
way to perfection. World history is the progressive realization of Reason. 
This progress, which is the course of the World-Spirit, is a necessary one, 
for Reason as the “Sovereign” of the world is endowed with “infinite 
power.” 126 

Since Hegel presents God as Reason, and everyone may understand 
by Reason what he thinks good and desirable, his theology of history is 
more flexible than the official Christian theology. Its thoroughly op- 
timistic character, its thesis that the progressive realization of an ideal 
status of mankind is the necessary result of the historical process, must 
be welcome to the wishful thinking of any political ideology. 

The conflict between the position that God is immanent in the 
world and, hence, value inherent in reality, on the one hand, and the 
need to distinguish in reality between good and evil, on the other, pre- 
sents itself in theology as the problem of theodicy. It is the problem how 
God, the omnipotent and absolutely good creator of the world, can or- 
dain or permit the evil in nature and society. It is the central problem of 
theology. Hegel’s philosophy proves to be a true theology of history by pre- 
tending to offer a solution of this problem. He states: “Our mode of 
treating the subject [the history of the world] is in this aspect, a Theo- 
dicaea—a justification of the ways of God.” 27 And at the end of his 
work, where he formulates the result of his philosophy in the above-quoted 
statement that all happenings are the will of God, Hegel says of his main 
thesis that the history of the world is the realization of the World-Spirit: 
“this is the true Theodicaea, the Justification of God in History.” 1** 

The essence of the problem of theodicy is the logical contradiction 
between two propositions, equally important to theology. The one is 
that God’s will is absolute good; the other is that God’s will is omnipotent, 
that nothing can happen without God’s will and that consequently, if 
there is evil in the world, it must be there by the will of God. As long 
as the logical law excluding contradiction, fundamental to rationalistic 


science, is considered to be valid, one of the two propositions cannot be 
true. 
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In order to reconcile his religious metaphysics, especially his the- 
ology of history, with rationalistic science, the right of which to exist 
he does not deny but to which he assigns in his philosophical system 
only a subordinate position as compared with that of theology, Hegel 
has to invent a new logic. It is the synthetic logic of dialectic in con- 
tradistinction to the old analytical logic. The most characteristic ele- 
ment of the new logic of dialectic is the elimination of the law of con- 
tradiction, according to which two contradictory propositions cannot be 
true at the same time. Hegel tries to make us believe that in excluding 
contradiction the old logic commits a fundamental error. For not only is 
contradiction not a defect of thought, “speculative thought consists only 
in this, that thought holds fast Contradiction and in Contradiction it- 
self.” 12° 


In itself it is not, so to speak, a blemish, deficiency, or fault in a thing if a 
contradiction can be shown in it. On the contrary, every determination, every 
concrete, every concept is a union of . . . moments which Pass over . . . into con- 

ictory moments. . . . Finite things . . . are contradictory in themselves. 


In interpreting the relationship of two forces operating in opposite dir- 
ections as “contradiction,” Hegel projects the contradiction from think- 
ing into being. Just as in nature and society two forces determining 
movements of opposite direction exist at the same time and result in a 
third movement in a new direction, so two contradictory propositions in 
thinking do not exclude each other but, as thesis and antithesis, produce, 


on a higher level, the synthesis, the unity in which the contradiction is 
resolved, and that means both overcome and preserved. It is contra- 
diction that puts in motion things as well as thoughts. “Motion is exist- 
ent contradiction in itself.” *** Contradiction is the principle of self- 
movement. It is a law of thought and at the same time a law of events. 

The assumption that a law of thought can at the same time be a 
law of events is based, in the last analysis, on the presupposition that 
the ethical as well as the logical value is inherent in reality, that the 
Spirit is working in the historical events; that the Real is the Rational. 
This view — that value is immanent in reality — which in the natural- 
law doctrine leads to the false conclusion from the “is” to the “ought,” 
is also at the basis of the fundamental fallacy in Hegel’s dialectic: the 
identification of the relationship of opposite forces in external reality 
with the relationship of contradictory propositions in thinking. The re- 
lationship of two opposite forces resulting in a definite movement in 
nature and society has nothing to.do with a logical contradiction. The 
phenomena concerned can, and must, be described by noncontradictory 
1 Science of Logic, trans. by W. H. Johnston and L. G. Struthers (London, 1929), Vol. II, p. 68. 
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statements in complete conformity with the principles of the old logic. 
But with the help of his dialectical logic Hegel obtains the most im- 
portant results of his philosophy of history — the deification of the state, 
and the German world empire, as the necessary outcome of historic evo- 
lution. 

According to Hegel’s philosophy,'*? all that exists is rational (“the 
Real is the Rational”), but the state is “absolutely rational.” It is the 
“realized ethical idea or ethical spirit.” It results from the nature of the 
state “that it has the highest right over the individual whose highest 
duty in turn is to be a member of the state”; a membership which implies 
unconditional obedience toward the established authority of the state. 
The individual, says Hegel, exists only through the state; “he has his 
truth, real existence and ethical status only as being a member of the 
state.” According to a religious view of the world, nature is a manifes- 
tation of God; but according to Hegel, the state is the conscious mani- 
festation of God. Nature is only an unconscious, and, therefore, in- 
complete manifestation. 


The state is the spirit which abides in the world and there realizes itself cons- 
ciously; while in nature it is realized ~ as the other of itself or the sleeping 
knowing itself 


From a rationalistic point of view, the state exists only in the mind of 
the individuals who adapt their behavior to the social order we call the 
state, which is not a real entity as are physical things. According to 
Hegel, however, the state has even more objective reality than physical 
nature, for it is a realization of the absolute spirit in the realm of con- 
sciousness. Hegel says: “The state is the march of God in the world; its 
ground or cause is the power of reason realizing itself as will.” Every state, 
whatever it be, participates in the divine essence of the idea, “this actual 
God.” “The state is not a work of art”; only divine reason could produce 
it. “The nation as a state is the (divine) spirit substantively realized 
and directly real. Hence it is the absolute power on earth.” !** This means: 
the state is God on earth. 

Another result of Hegel’s philosophy of history is that world history, 
as the unfolding of the World-Spirit’s self-consciousness or the progress- 
ive realization of Reason, shows four succcessive stages or epochs. At 
each stage or epoch a definite nation is dominant; it has an absolute 
right to govern the world. 

In contrast with the absolute right of this nation to be the bearer of the current 
phase in the development of the World-Spirit, the spirits of other existing nations 


are void of right, and they, like those whose epochs are gone, count no longer in 
the history of the world.™ 


132 G. W. F. Hegel, Philosophy of Right, trans. by S. W. Dyde (London, 1896), par. 257 f. 
133 Ibid., par. 258. 194 Tbid., pars. 258, 331. 135 Ibid., par. 347. 
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The four epochs of world history are represented by four historic world 
empires. The first was the Oriental, the second was the Greek, the 
third the Roman, the fourth will be the Germanic world empire.*** The 
fourth and last epoch of world history will bring 

the unity of the divine and the human. By means of it objective truth is recon- 
ciled with freedom, and that, too, inside of self-consciousness and subjectivity. This 


new basis, infinite and yet positive, it has been charged upon the northern principle 
of the Germanic nations to bring to completion.™ 


The “northern principle,” ascribed to the Germanic nations, will be “the 
reconciliation and evolution of all contradiction.” *** 

Marx’s historic materialism, his economic interpretation of history 
is an unmistakable offspring of Hegel’s philosophy of history. For its de- 
cisive instrument is Hegel’s dialectical logic. It is true that Marx de- 
lares: 


My dialectic method is not only different from the Hegelian, but is its direct 
opposite. To Hegel, the life-process of the human brain, i. e., the process of thinking, 
which, under the name of “the Idea,” he even transforms into an independent 
subject, is the demiurgos of the real world, and the real world is only the external, 
phenomenal form of “the Idea.” With me, on the contrary, the idea is nothing else 
than the material world reflected by the human mind, and translated into forms 
of thought. . . . With him [Hegel] it [dialectics] is standing on its head. It must 
be turned right side up again, if you would discover the rational kernel within the 
mystical shell.’” 


Hegel is an idealist, Marx a materialist. But Marx, just as Hegel, under- 


stands by dialectic: evolution by means of contradiction, a contradiction 
of which Marx, just as Hegel, maintains that it is inherent in the social 
reality. The assumption of a “contradictory character” of evolution 
and especially of capitalistic society is an essential element of the his- 
toric or dialectic materialism founded by Marx.'*° Marx, just as Hegel, 
interprets conflicts in the struggle of life, the antagonism between groups 
of opposite interests, and especially the incongruity of productive forces 
and modes of production, as logical contradictions. Marx, just as Hegel, 
considers value as inherent in reality; but in contradistinction to Hegel, 
and less consistent than the latter, he does not identify thinking and 
being. According to Marx, dialectic as a method of thinking “reflects” 
only the dialectic process in reality. The dialectic method must be used 
in order to grasp the dialectic of society. But in rejecting Hegel’s iden- 
tification of thinking and being, Marx deprives himself of the only possi- 
bility of justifying —so far as this is possible —his fallacious identifi- 
cation of the relationship of opposite forces in nature and sociey with 
logical contradiction. 


136 Ibid., par. 354. 

131 [bid., par. 358. 

138 Ibid., par. 359. 

139 Karl Marx, Capital (New York, 1906), p. 25. 
1 See Friedrich Engels, Anti-Diihring, passim. 
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Nothing can show more clearly the futility of the dialectic method 
than the fact that it enables Hegel to praise the state as a god, and 
Marx to curse it as a devil. According to the doctrine of Marx and his 
friend Friedrich Engels, the state is by its very nature a coercive machi- 
nery whose function is to maintain the domination of one group — the 
group of individuals in possession of the means of production, the class 
of the capitalists — over another group composed of those who do not 
participate in the ownership of the goods called capital, the class of the 
exploited proletariat. The state is a coercive organization for the pur- 
pose of maintaining the suppression of one class by another. By the 
revolutionary establishment of socialism, that is by the abolition of 
private property in, and the socialization of, the means of production, 
the system of capitalism, and with it the state as a social institution, will 
disappear. The state “wither away.” 41 The communistic society of the 
future will be a stateless society, a society the order of which will be 
maintained without the employment of force. This will be possible 
because the social order will naturally be in the interest of everybody, 
so that nobody will be induced to violate the order. This ideal condition 
of mankind, although it will not be brought about without a revolution, 
will nevertheless be the inevitable because the necessary result of the law 
of historic evolution, the dialectic process of history. 

The preceding explanations show that the natural-law doctrine, 
whether it presents its results as deductions from a law of nature in 
terms of jurisprudence or as deductions from a law of evolution in terms 
of sociology or history, operates with a logically erroneous method by 
which the most contradictory value judgments may be and actually 
have been justified. From the point of view of science, that is, from the 
point of view of a quest for truth, such a method is entirely worthless. 
But from the point of view of politics, as an intellectual instrument in 
the fight for the realization of interests, the natural-law doctrine might 
be considered as useful. In his dialogue The Laws, Plato distinguishes be- 
tween lies which are, and those which are not, permissible. Lies are 
permissible if they are useful to the government: Thus, the government 
is permitted to make the people believe that only the just man can be 
happy, even if this be a lie. For, if it is a lie, it is a very useful lie: it 
guarantees obedience to the law: “No law giver, who was worthy of his 
salt, could find any more useful lie than this or one more effective in 
persuading all men to act justly.” ?4? That the natural-law doctrine, as 
it pretends, is able to determine in an objective way what is just, is a lie; 
but those who consider it useful may make use of it as of a useful lie. 


141 Friedrich Engels, The Origin of the Family, Private Property and the State, Marxist Library, Vol. 
XXII (1942), pp. 155 ff. As to the references, cf. the present author’s The Political Theory of 
Bolshevism (1948), pp. 10 ff. 
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N ENGLAND the legal omnipotence of the King in Parliament means 
that there is no constitutional impediment to the delegation of legisla- 
tive and judicial powers to the Executive. In the sixteenth century— 

a period of rapid social and economic change—Parliament was already 
conferring sweeping legislative powers upon the Crown. And if by 
the eighteenth century parliamentary delegation of powers had become 
much less liberal, the judicial powers bestowed upon the Commissioners 
of Customs and Excise sufficed to provoke Dr. Johnson into splenetic 
and immortal protest. With the vast extension of the functions of gov- 
ernment in the nineteenth century, Parliament was compelled to dele- 
gate far-reaching powers to a variety of administrative authorities. This 
century has seen the legislative output of Parliament easily outstripped 
in bulk and complexity by subordinate legislation. The present article 
will deal with the delegation of legislative powers, and it may be useful 
at the outset to state what the principal forms of delegated legislation 
are today. 

Legislative powers may be delegated to the Executive in one of two 
main forms: His Majesty may be empowered to make Orders in Council 
for specified purposes; or power to make regulations, rules, schemes, or 
orders for those purposes may be given to a named Minister. Since 
the Statutory Instruments Act, 1946,2 came into operation,’ all such 
Orders in Council and a large proportion of departmental regulations have 
been classified as “statutory instruments.” Orders in Council are made 
at a formal meeting of the Privy Council. They do not differ in sub- 
stance from departmental regulations, but it is sometimes appropriate to 
lend the dignity of an ancient institution to the making of an important 
legislative instrument. Also, it is usual for two particular types of dele- 
gated legislation to be made in Council: first, the fixing of the “appointed 

1941); Lord Hewart rs em New Despotism ( ion, 1929); Sir W. Ivor Jennings, Parliament 

(Cambridse; Eng., 1939), chap. xiii; Emlyn C. S. Wade and G. Godfrey Phillips, Constitutional 

Law (3rd ed., pa 1946), Pare VII, chap. v; John Willis, The Parliamentary Powers of English 


Government ‘Departments Cambridge, Mass., 1933). See also William O. Hart (ed 2 Hart’s In- 


troduction to the Law of al Government and Administration (4th ed., London, ty ia 


xiv. And see especially the Report of the Committee on Ministers’ Powers, Cmd. 4060, 
1In his Dictionary Johnson defined Excise as “a hateful ~ levied upon commodities, and not 

by the common judges of property, but wretches hired by those le yen 
29 & 10 Geo. 6, c. 36. 


7On J 1, 1948. The term “‘statu instrument” is defined in Section 1 of the Act and 
tory in ion t in Statu- 
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day” on which a statute is to come into operation, and, secondly, legis- 
lation for the majority of colonies and for other dependencies.* Other 
types of authorities exercising delegated legislative powers include inde- 
pendent statutory authorities, e.g., the Milk Marketing Board, which 
makes schemes having the force of law; local authorities, which are em- 
powered to make by-laws; and professional bodies, e.g., the Council of 
the Law Society, which makes regulations for the compulsory attendance at 
law schools of clerks articled to solicitors. The Rules Committee of the 
Supreme Court, a body consisting of the Lord Chancellor, some of the 
superior judges and representatives of both sides of the legal profession, 
makes rules of procedure for the High Court and Court of Appeal. But 
it is around the law-making powers exercised by the Crown and its Min- 
isters that the main constitutional controversy has revolved. 

The growth of delegated legislation towards the end of the nine- 
teenth century did not at first arouse any great alarm among lawyers 
and students of politics. Dicey, a fierce opponent of collectivism, thought 
that Parliament was too conservative in delegating legislative powers to 
the Executive.© Widespread public interest in the question was first 
aroused in 1929, when Lord Chief Justice Hewart published his remark- 
able diatribe, The New Despotism. “Armed with a title nicely calcu- 
lated to arouse the worst misgivings, Lord Hewart came with a turbu- 
lent impetuosity to the defense of those principles for which ‘Hampden 
had died in the field and Sidney on the scaffold.’”® He went so far 
as to suggest that the delegation of judicial powers to Ministers and ad- 
ministrative tribunals to the exclusion of the ordinary courts, together with 
the excessive delegation of legislative powers, was part of a plot hatched 
by the bureaucracy to acquire arbitrary power.’ Partly as a result of 
the heat engendered by this book, the Committee on Ministers’ Powers 
was appointed in the same year to inquire into delegated legislation and 
administrative adjudication. As was to be expected, the Report of the 
Committee, published in 1932, rejected Lord Hewart’s more extrava- 
gant assertions. It included a valuable factual survey of delegated legis- 
lation, explained why in certain circumstances the practice was indis- 
pensable, drew attention to some of its dangerous tendencies, and pro- 
posed improvements in existing safeguards against its abuse. 


4“The normal organ of imperial legislation is not Parliament ae x but the Crown in Council.’’ Martin 
Wight, The Development of the Legislative Council. 1606-1945 (London, 1946), p. 139. For some 
colonies the Crown slates by Order in Council Mag va derived from the royal preroga’ 
= powers are not of statutory origin and instruments made thereunder are not Sdeowedl t — 
tion. 


5Emlyn C. S. Wade it; Introduction to the Study of the Law and of the Constitution (9th ed., 
London, 1939), 2-3. 
®R. V. Vernon and Nicholas Mansergh, Advisory Bodies (London, 1940), p. 74. 
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on the growth of delegated legislation in England are quoted with a 
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The Committee’s reasons for regarding delegated legislation as a 
necessity remain unanswered today. Parliament cannot be expected to 
pass a new Act every time it is desired to amend a statutory schedule 
of dangerous drugs, or to take extraordinary measures to deal with a stop- 
page of work in the public utility services. Complex reforms would 
often prove abortive unless Parliament, after laying down the general 
principles, were to entrust the responsible Minister with their detailed im- 
plementation by virtue of regulations made by him and at dates to be 
fixed by him. Again, delegation is necessary where a policy approved by 
Parliament demands intimate central direction but cannot be imposed uni- 
formly throughout the country; thus all local planning authorities are 
now obliged to prepare comprehensive development plans which will be 
subject to confirmation by the Minister of Town and Country Planning. 
Above all, pressure on parliamentary time makes it impracticable and 
undesirable for Parliament to occupy itself with the minutiz of legisla- 
tion. It is now universally acknowledged that delegated legislation is 
bound to remain an important feature of English politics. In a report 
prepared before the General Election of 1945 by a group of Conserva- 
tives the view was expressed that it was “inevitable that the practice of 
delegating legislative powers to Ministers should tend to increase rather 
than to diminish.” ® Under the present Labor Government, Parliament 
has delegated its powers far more generously than in pre-war years. The 
Government now has the power to make regulations “generally for en- 
suring that the whole resources of the community are available for use, 
and are used, in a manner best calculated to serve the interests of the 
community.” 7° Formidable statutes like the National Insurance Act, 
1946," and the Town and Country Planning Act, 1947,!2 have been 
described as “skeleton Acts”; the responsible Ministers have been left to 
reverse the processes of nature by making regulations to clothe the bones 
with flesh and blood. The number of statutory rules and orders reg- 
istered in 1937 was 1231; in 1947 it was 2916; and these figures represent 
only a small part of the total volume of delegated legislation. Protests 
are often made that the citizen now has to obey so many technical reg- 
ulations that respect for the law has decreased. That there is some sub- 
stance in these complaints is indisputable. But it is easier to diagnose an 
ill than to prescribe a cure. “The truth is,” said the Committee on 
Ministers’ Powers, “that if Parliament were not willing to delegate law- 
making power, Parliament would be unable to pass the kind and quan- 


® Some Proposals for Constitutional Reform (London, 1946), p. 103. 


Supplies and Services (Extended Purposes) Act, 1947 (10 & 11 Geo. 6, c. 55), section 1 (1); see al 
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tity of legislation which modern public opinion requires.”?* Unre- 
pentant individualists like Professor F. A. Hayek and Dr. C. K. Allen 
have perceived that there is no hope of substantially reducing the pres- 
ent volume of delegated legislation while collectivist doctrines are sub- 
scribed to by all political parties. And under modern economic and 
political conditions a return to anything resembling the laissez faire phi- 
losophy is out of the question. The only questions that merit further 
discussion are (i) what are the present safeguards and (ii) how far are 
they adequate? 
II 


(1) One of the most important safeguards operates before the reg- 
ulations are made. All departments concerned with social and economic 
affairs use advisory committees for a variety of purposes.’* Under an in- 
creasing number of statutes consultation with a named advisory body 
or other organized interest is obligatory before regulations can be made. 
Prior consultation with the more important interests affected is the usual 
practice, whether obligatory or not. The value of this safeguard depends 
upon how the Minister interprets his duty to consult, and how far the 
advisory body is truly representative of the interests likely to be directly 
affected. In purely technical matters the position is generally satisfac- 
tory; in other matters there is a danger that the interests of the general 
public may be inadequately represented. The National Insurance Act, 
1946, has, however, introduced a new consultative technique which may 
serve as a pattern for the future. Before the Minister makes regulations 
under the Act he must send a preliminary draft to the National Insur- 
ance Advisory Committee. This Committee, which is composed of peo- 
ple of public standing in a wide range of occupations, circularizes the 
numerous organizations affected, hears objections to the draft, and reports 
to the Minister. When the Minister finally lays his regulations before 
Parliament, he must also lay the Committee’s report with a statement 
showing how far he has or has not given effect to its recommendations. 
This procedure has so far worked most satisfactorily, and the Minister 
has given great weight to the recommendations of the Committee. 

Some recent statutes which provide for regulations to be made for 
the organization of a particular industry or other occupation confer power 
to initiate such regulations upon bodies, or occasionally individual persons, 
engaged in the occupation in question. The usual procedure is for a 
scheme to be made and submitted to a Minister or an advisory com- 
mittee and then laid before Parliament, but there is no uniformity of 
procedure. 


33 Report, p. 23. 


14 Vernon and Mansergh, op. cit.; J. A. G. Griffith, “Delegated Legislation—Some Recent Developments,” 
12 Modern Law Review 297, 306 ff. 
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In the United States the long-standing practices of antecedent pub- 
licity and semi-judicial hearings by rule-making authorities have been 
reinforced by section 4 of the Federal Administrative Procedure Act and 
other legislation. In England there is no exact counterpart to this sys- 
tem. Under section 1 of the Rules Publication Act, 1893,* notice of the 
intention to make certain types of regulations had to be published in the 
London Gazette ‘* forty days before they were made, so that interested 
bodies could make representations to the departments concerned. Hav- 
ing regard to the many anomalous exceptions to this requirement, the 
Committee on Ministers’ Powers recommended an extension of its scope. 
But in practice the facilities afforded by section 1 were utilized but lit- 
tle; modern statutes came increasingly to exempt regulations made under 
them from its requirements; and the Rules Publication Act has now been 
repealed by the Statutory Instruments Act, 1946, which did not replace 
section 1 by any corresponding provision. Occasionally statutes provide 
for the publication of notices, the lodging of objections, and the holding of 
public inquiries or private hearings before regulations are made there- 
under.” In addition, certain distinctive types of delegated legislation 
made under diverse Acts go through a similar process of gestation;?* but in 
nearly every case their subject-matter is the alteration of the powers, ter- 
ritorial areas or proprietary rights of local authorities or public utility 
undertakings. With respect to the main body of delegated legislation, the 
prevailing view today is that established practices of consultation with 
organized interests or statutory obligations to consult with advisory bodies 
are in general satisfactory safeguards. 


(2) The statutory powers of local authorities to make by-laws would 
lead to untidy discrepancies unless some system of central administra- 
tive control existed. Accordingly, by-laws are subject to confirmation 
by the appropriate Minister. Sets of model by-laws are issued, and by- 
laws which differ widely from these are not likely to be confirmed. Into 
the same category of safeguards falls the power of Ministers under vari- 
ous Acts to confirm schemes and orders made by other authorities before 
they acquire the force of law. 


(3) Most English writers have hitherto regarded parliarnentary con- 
trol as the main safeguard against the abuse of subordinate legislative 
powers.’® In the first place, Parliament prescribes the limits within which 
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the delegate may legislate. Secondly, if the powers are abused, Parliament 
may revoke its grant. Thirdly, under the majority of modern statutes 
the power to make regulations is given subject to the requirement that 
the regulations when made shall be laid before Parliament. It is usual 
to add the further requirement that the regulations shall be subject to 
annulment upon an adverse resolution of either House. Less frequently, 
regulations are required to be approved by affirmative resolution of both 
Houses. The period within which adverse resolutions have to be moved 
has been standardized at forty days after the date of laying before Parlia- 
ment; the period for affirmative resolutions is fixed by each individual 
Act. If the regulations are of a financial character, a resolution of the 
House of Commons only will be required; the affirmative resolution pro- 
cedure is usually applied to such regulations. Also, an Act may pro- 
vide that regulations shall be laid in draft, subject to an adverse or 
affirmative resolution, before being made. 

In practice, however, these multifarious safeguards have not resulted 
in either House exercising a detailed control over the instruments laid 
before it. The House of Lords has not usually shown much interest in the 
technical aspects of delegated legislation. When an instrument is laid 
before the House of Commons the Members are notified, but the instru- 
ment itself is not circulated; it lies in the Votes and Proceedings Office, 
and Members must therefore put themselves to some trouble to discover 
its contents. If an instrument is merely to be “laid” before the House, 
no special opportunity is provided by the rules of the House for mov- 
ing a resolution to annul it. Members may ask questions of the appro- 
priate Minister or seek to raise the matter on the daily adjournment 
of the House, but such action is hardly ever taken. If an instrument is 
laid subject to annulment by adverse resolution, a “prayer” to annul it 
may be moved at the end of daily business.?®* Nevertheless, the over- 
whelming majority of instruments escape challenge, partly because of the 
lack of enthusiasm shown by the average hard-worked private Member 
for one of the least spectacular of the functions of Parliament, and partly, 
no doubt, because of the inconvenience of the hour. The affirmative reso- 
lution procedure makes an instrument more readily amenable to parlia- 
mentary control inasmuch as its purport has to be made known to the 
House. From time to time an instrument is withdrawn after criticism in 
the House;?° and on at least one occasion during the war a motion to 
place on prayer to. annul an important Such debate took place on the 


place important instrument. Such a debate the 


2 See Carr, Concerning English Administrative Law, p. 64; Allen, Law and Orders, p. 95. 
21See House of Commons Debates, Vol. 386, Cols. 996/1022 (February 3, 1943). But the circumstances 
were somewhat peculiar. 
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annul an Order in Council was carried.2* However, there does not appear 
to have been any occasion since the war when an adverse resolution has 
been passed or an affirmative resolution defeated.?*# 

Parliamentary scrutiny is, in fact, normally inoperative. There was 
some truth in the assertion by the Attorney General’s Committee on 
Administrative Procedure in 1941 that experience in England “indicates 
that lack of desire, rather than lack of opportunity, has accounted for 
the absence of legislative interference with administrative regulations.” 2? 
Between 1919 and 1938 the House of Commons spent an average of 
1.6 days each Session on delegated legislation. Greater interest has been 
shown by the Opposition since the end of the war, but this has been 
motivated largely by dislike of the political policy represented by some 
of the instruments imposing new economic controls.?** Recently Dr. C. K. 
Allen suggested that parliamentary control might be strengthened if a 
more convenient time were provided for moving “prayers” and if it were 
possible to move the amendment of an instrument as an alternative to 
its annulment. With the present pressure on parliamentary time, how- 
ever, there appears no likelihood of such suggestions being adopted. 


(4) The foregoing observations are not intended to imply that the 
laying of instruments before Parliament is useless or even unimportant. 
Nevertheless, it is clear that the detailed scrutiny of so many technical 


instruments is a task which no body of over six hundred members is 
capable of performing satisfactorily. Most of the proposals for improv- 
ing parliamentary control have therefore advocated the establishment 
of small parliamentary committees. It has been suggested, for exam- 
ple, that committees of M. P.’s should be attached to departments, 
with supervisory functions over general administration and the rule-mak- 
ing process. The main weakness of such proposals is that the commit- 
tees could hardly avoid concerning themselves with policy-making, and 
that this would exalt the role of the Legislature to the detriment of 
governmental efficiency. The doctrine of ministerial responsibility in 
England means not only that Ministers are collectively and individually 
responsible to the House of Commons; it means also that the responsi- 
bility for determining the policy of a department belongs to the Minis- 
ter at its head, subject to the approval of a majority of the whole House. 
A somewhat more realistic proposal was made by the Committee on 
Ministers’ Powers. It recommended that small committees should be 
set up in each House to consider and report upon all rules and regu- 


21g Prayers for annulment were rarely successful before the War: see Chih-Mai Chen, Parliamentary 
Opinion of Delegated pn cegpeect (New York, 1933), p. 37. 
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lations that were required to be laid before Parliament. The function 
of such committees would be not to criticize the merits of an instrument, 
but to acquaint members of the respective Houses with its purport and 
special features so that they would be better equipped to exercise an 
informed discretion when considering it. The scope of this recommen- 
dation was too ambitious; no committee could have shouldered such a 
burden effectively. But when, in 1944, the House of Commons ap- 
pointed a select committee on delegated legislation, its terms of refer- 
ence owed much to the Report of the Committee on Ministers’ Powers. 

The duties of the House of Commons Select Committee on Stat- 
utory Instruments are to consider every statutory instrument laid or laid 
in draft before the House subject to the negative or affirmative resolution 
procedure, and to decide whether the special attention of the House 
should be drawn to it on any of the following grounds: (i) that it in- 
volves taxation or expenditure; (ii) that it is immune from challenge 
in the courts; (iii) “that it appears to make some unusual or unexpected 
use of the powers conferred by the statute under which it is made”; (iv) 
that it purports to have retrospective effect in the absence of express 
authority in the parent Act; (v) that there appears to have been un- 
justifiable delay in publication or laying before Parliament; (vi) that, 
where it has become necessary for an instrument required to be laid 
before the House to come into operation before being so laid, there has 
been unjustifiable delay in notifying Mr. Speaker of the fact and of the 
reasons therefor; (vii) that for any special reason the instrument requires 
elucidation. The Committee has no power to concern itself with the 
merits of any instrument; if it had, it would be unable to avoid cleavages 
on party lines. All of its terms of reference (except possibly the third) 
deal with aspects of delegated legislation which, although of constitu- 
tional importance, would normally escape the attention of the House. 
It has the assistance of Counsel to Mr. Speaker—at present Sir Cecil 
T. Carr, who is the leading authority on delegated legislation in Eng- 
land.?* Before drawing the special attention of the House to any instru- 
ment the Committee must give the department concerned an opportu- 
nity to furnish oral or written explanations. Up to the end of the 1947- 
48 Session it had examined over three thousand instruments and had 
made fifty-two routine reports and eight special reports (containing ob- 
servations and recommendations of a more general scope) to the House, 
but it had drawn the attention of the House to only fifty-five instruments. 
Of these fifty-five, sixteen were reported on the grounds of unusual or 
unexpected use of powers and thirty-two on the grounds of undue delay, 
and the remaining seven were said to require elucidation. 


23 Editor of Statutory Rules and Orders, 1923/43; author of Delegated Legislation (1921); Concerning 
English Administrative Law (1941). 
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The work of the Committee has already shown practical results. 
Departmental procrastination has been reduced. Some improvement is 
to be seen in the drafting and general intelligibility of instruments. In 
its special reports, the Committee has brought to light some recondite 
matters which are of constitutional importance, e.g., the doubtful legality 
of the practice of sub-delegating delegated powers in the absence of 
express authority to do so in the enabling Act. Not merely the contents 
of its reports but its very existence have acted as a necessary spur to 
the departments and their draftsmen. But that is not to say that its 
achievements have caused the House of Commons as a whole to take 
more interest in the technical aspects of delegated legislation. To this 
extent, the hopes of the Committee on Ministers’ Powers have been un- 
fulfilled and are likely to remain so. Perhaps the position of the Select 
Committee can best be compared with that of a Private Bill Committee. 
A Private Bill (not to be confused with a Private Member’s Bill) relates 
to the affairs of an individual local authority, statutory undertaking, cor- 
poration or association, or of a private person. In the House of Com- 
mons such Bills receive detailed consideration in a committee consisting 
of four Members. Only if matters of political principle are involved 
will they be challenged on the floor of the House. Otherwise the House 
is not interested. Much the same can be said of the work done by 
the Select Committee on Statutory Instruments, although a small but 
diligent group of backbenchers takes a persistent interest in delegated 
legislation, whereas nobody makes a hobby of Private Bills. 

Sometimes the Committee draws attention to an instrument al- 
though no action by the House is contemplated. In any event, if an 
instrument is subject to the negative resolution procedure it is left to the 
initiative of any Member of the House to move a resolution for its an- 
nulment. Both situations are illustrated by the Second Report of the 
Committee in the 1948-49 Session.2* The Committee drew attention to 
two instruments. The first was said to require elucidation; it was care- 
lessly drafted and included two serious errors. Before the report had 
been published, the department concerned had confessed its faults, 
thanked the Committee for having pointed them out, and issued an 
amending instrument putting things right. The second was said to make 
an unexpected use of statutory powers; it was made under emergency 
legislation and conferred the power to license certain types of slaughter- 
houses upon the Minister of Food in place of local authorities who had 
exercised the power under an earlier Act. With singular alacrity one of 
the most persistent of the diligent group of backbenchers moved a prayer 
to annul this instrument. But the Parliamentary Secretary to the Min- 


% Parliamentary Papers, H. C. 23 (1948/49). 
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istry succeeded in convincing the House that a new licensing system 
was essential and that it was proper to introduce it in this manner, and 
the motion was negatived without a division. 

For some years the House of Lords has had a committee to scrutinize 
and report on “special orders” requiring affirmative resolutions. It has 
no committee corresponding to the House of Commons Select Committee. 
A reformed Second Chamber might prove better equipped to provide 
committees to supplement the work of the hard-pressed House of Com- 
mons Committee. 


(5) “Does any human being read through this mass of depart- 
mental legislation?” asked Lor3 Hewart.2* The law presumes that the 
answer is in the affirmative; ignorance of the law is in general no excuse 
for those who contravene it. Subordinate legislation should therefore 
be readily accessible to the public. Many of the by-laws of local authori- 
ties are notoriously hard to find; ?2* but while few by-laws have seri- 
ous implications, departmental regulations are often of great importance. 
By the Rules Publication Act, 1893, Parliament first made provision for 
the systematic publication of statutory rules and orders, which are now 
called statutory instruments. Indexed volumes of statutory instruments 
are now published annually, excluding instruments which are of a local, 
temporary or confidential character or which are available in another 
series. Instruments are sold by His Majesty’s Stationery Office, which 
also publishes monthly lists. During the recent war the valuable prac- 
tice of appending explanatory notes to instruments was begun, and this 
has now become general. In the absence of a consolidated encyclopedia 
of instruments that are at present in operation, the effect of an individual 
instrument is often most difficult to ascertain without its maker’s guidance. 

When an instrument has been made, some days may still elapse 
before it is issued by the Stationery Office. Notwithstanding the maxim 
ignorantia iuris neminem excusat, it was held in one case** that a stat- 
utory order did not take effect until it “became known” by publica- 
tion to the interests affected. Doubts were expressed about the correct- 
ness of this decision, but section 3(2) of the Statutory Instruments Act 
now provides that no proceedings may be taken in respect of the con- 
travention of any instrument issued by the Stationery Office unless it has 
been published or otherwise brought to the notice of interested parties 
at the date of the offense. 

At one time it was thought that sub-delegated legislation—the grand- 
children of statutes—did not require publication, but the present view 
appears to be that such legislation is capable of falling within the category 
2% The New Despotism, pp. 96-97. 


2¢ Allen, Law in the Making (4th ed.), p. 456, note 2. 
2 Johnson v. Sargant, [1918] 1 K.B. 101. 
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of statutory instruments.?* But there are still two types of departmental 
legislation which are not published in any series. The first is not founded 
upon any express statutory power to legislate. From time to time de- 
partments issue pronouncements stating how they intend to interpret 
doubtful points in statutes, or announcing concessions made in the ap- 
plication of statutes to individual cases. Thus, in 1944 the Treasury 
published a long list of war-time concessions made in respect of Inland 
Revenue duties. In practice, though not in strict law, these concessions 
modified the Finance Acts, and they were therefore distinguishable only 
in a formal sense from delegated legislation. They have affinities with 
the prolific interpretative rules made in the United States; an English 
writer has called them “administrative quasi-legislation.” 2° Secondly, 
circulars issued to local authorities by government departments, giving 
general policy directives and instructions and advice on the performance 
of statutory responsibilities, sometimes include provisions that directly 
affect the rights of the general public. Only a small proportion of these 
circulars is published by the Stationery Office, and therefore private 
persons and their legal advisers may be in ignorance of their legal rights 
vis-a-vis a local authority. Much attention was attracted to this state 
of affairs by a recent case *° which was characterized by judicial expostu- 
lations as forthright as any that have proceeded from the Bench in this 
century. There is undoubtedly a pressing need for a system whereby ade- 


quate publicity is given to all documents which purport to have direct 
effect on the rights of the public.** 


(6) Judicial review of delegated legislation covers a narrower field 
than in the United States. If a Minister makes regulations for purposes 
unauthorized by the parent Act, the exercise of the delegated powers is 
to that extent ultra vires and invalid. On the other hand, there is no 
such thing as an unconstitutional delegation of powers by Parliament. 
Nor can regulations be challenged on the grounds of unreasonableness or 
even arbitrariness. Executive orders of individual application may be 
successfully impeached if made in bad faith, and possibly in some cases if 
they are arbitrary; but the scope of judicial review must depend on the 
wording of the enabling Act; there is no “substantial evidence rule” in 
England.*? By-laws, however, must pass more stringent tests. They 
must be made according to the proper statutory procedure; they must 
be intra vires the enabling Act, certain in their terms, and repugnant 


28 See de Smith, “‘Sub-delegation and Circulars,” 12 Modern Law Review 37 (1949). 
29R. E. Megarry in 60 Law Quarterly Review 125 and 215 (1944). 

% Blackpool Corporation v. Locker, [1948] 1 K.B. 349. 

31 See de Smith, loc. cit. 


32 See 4 Smith, “The Limits of Judicial Review: Statutory Discretions and the Doctrine of Ultra Vires,”’ 
1 Modern Law Review (1948). 
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neither to statute law nor to the express provisions of common law; and 
they must be reasonable. The courts have shown themselves slow to 
condemn the by-laws of local authorities for unreasonableness, but have 
been less indulgent to by-laws made by non-representative bodies. 

Although most of the cases in which the doctrine of ultra vires has 
been successfully invoked have been of a technical character, the value 
of judicial control as a safeguard ought not to be underrated. The 
English literature on delegated legislation (most of which has been writ- 
ten by lawyers) has, if anything, tended to overstress its importance 
at the expense of other safeguards. The Committee on Ministers’ Powers 
was greatly exercised by certain legislative formule which were appar- 
ently designed to exclude the courts from applying the ultra vires doc- 
trine to regulations and orders made under the Acts in which those 
formule were found. In the first place, some Acts provided that an 
order “when made shall have effect as if contained in this Act.” The 
effect of these words is still not entirely clear; there are dicta in a leading 
case ** to the effect that if the order conflicts with the provisions of the 
enabling Act it can still be successfully challenged in the courts. A less 
equivocal provision was found in one or two Acts, which said that when 
the Minister had confirmed an order made thereunder, “the confirma- 
tion shall be conclusive evidence that the requirements of this Act have 
been complied with. .. . ” The Committee thought that “the use of 
clauses designed to exclude the jurisdiction of the courts to inquire 
into the legality of a regulation or order should be abandoned in all but 
the most exceptional cases.” ** Today, the formule thus stigmatized 
have fallen into disuse; but the draftsmanship of many recent statutes 
has drastically restricted the possibilities of judicial review. Powers are 
conferred on responsible Ministers to make such regulations or orders as 
they consider expedient for specified purposes when they are satisfied 
that a certain state of affairs exists. The Minister’s opinion may there- 
fore be conclusive not merely on the expediency of making an order, but 
on the existence of a physical fact.** Hence it is desirable that Parlia- 
ment should state with precision what are the purposes for which regu- 
lations and orders may be made. Statutory precision is, indeed, one of 
the most potent of all safeguards against the dangers of delegated legis- 
lation. Not only is judicial review made more effective, but—what is 
more important—there is less likelihood that matters of principle which 
ought to be debated beforehand in Parliament will be disposed of by 
ministerial edict. In the present period of economic strain the ne- 
cessity for Parliament to confer very wide discretionary powers on the Ex- 
ecutive has enhanced the importance of other safeguards. 


33 R. wv. Minister of Health, ex parte Yaffé, [1931] A. C. 494. % Report, p. 65. 
35 See Robinson v. Minister of Town and Country Planning, [1947] K.B. 702. 
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In the immediate future the development of two safeguards, prior 
consultation of interests and scrutiny by the Select Committee on Stat- 
utory Instruments, will be watched with particular interest. The former 
provides an answer to charges of “bureaucracy” and helps departments 
to fulfil the purposes their legislation is intended to serve. As new con- 
sultative techniques are evolved, the lessons learned from the National 
Insurance Advisory Committee are not likely to be forgotten. The Select 
Committee on Statutory Instruments has done much to raise the techni- 
cal quality of departmental legislation and to detect anomalies and ir- 
regularities. Its present terms of reference appear comprehensive enough. 
There is, however, a need for an expert committee to undertake the de- 
pressing task of reviewing, consolidating, and making a general report 
upon the over twenty thousand statutory instruments at present in force. 
Serious consideration might also be given to a proposal made by the House 
of Commons Select Committee on Procedure in 1946. It recommended 
that a parliamentary committee be appointed “to inquire into the delega- 
tion of legislative power and the procedure of the Houses in relation 
thereto.” ** The Government thought the proposal premature and refused 
to endorse it, but it is to be hoped that it will be revived. 

But these devices cannot avert the greatest danger of delegated legis- 
lation—that on grounds of administrative expediency it may be used to 
whittle away the fundamental liberties of the subject. In the United 
States, constitutional limitations and the wide ambit of judicial review 
stand in the path of such a development. In England, there are no 
constitutional limitations, and the role assigned to the courts is far 
more modest; it is now generally accepted that if the judges were to 
adjudicate upon the political merits of executive action, their traditional 
immunity from political interference would be imperiled. For these rea- 
sons it is essential to retain the practice of laying instruments before 
Parliament. It is wrong to assume that, because instruments are not often 
challenged in Parliament, the practice is a mere facade. No doubt Min- 
isters and their senior permanent advisers are democratically-minded 
men who would not deliberately act in an unreasonable manner; but the 
knowledge that their offspring are open to attack in the House of Com- 
mons must incline them towards sweeter reasonableness. Parliament is 
not primarily a legislative body. Its main functions are “to serve as an 
outlet for individual and collective grievances, and . . . to warn a Gov- 
ernment when it is becoming unpopular.” *7 A Government secure in 
its majority in the House of Commons may choose to ignore such warn- 
ings, but it will not be able to ignore the verdict of a General Election. 


36 Third Report from the Select Committee on Procedure (Parly. Pap. H.C. 189 of 1946), p. 12. 
31 Sir W. Ivor Jennings, The Law and the Constitution (3rd ed., London, 1943), p. 169. 
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HE POPULAR imagination, with its vague belief that the “govern- 

ment” or the “state” somehow or other is a transcendent reality 

different from and superimposed upon a helpless and passive “peo- 
ple,” conceives that dictators rule by arbitrary whim, concerned only 
casually with the inierests and opinions of their people. In reality, of 
course, the dictator’s power is dependent upon the organized economic 
and political forces which are predominant in society. As is the case with 
all governments, the dictator’s power comes from enthusiastic support 
from some groups combined with varying degrees of acquiescence and 
passivity evidenced by other groups. 

Professor Charles E. Merriam has written of “emerging trends of 
power.” In developing an analysis of the sources of political power, there 
are several factors which he believes to be of great importance. Among 
them, he writes, is “the transition to systems of control resting more di- 
rectly upon recognized mass support, whether in democracy, fascism 
(or) sovietism.” ! The dictator, no less than the parliamentary politician, 
recognizes the necessity of winning popular support; and ordinarily this 
involves considerably more than mere conciliation of the élite. A broad 
popular base of power must somehow be maintained—maintained ten- 
uously by threat and intimidation, or somewhat more subtly by control 
of thought and emotion through a manipulation of prejudices—religious, 
patriotic, cultural, or racial. Even a faithful palace guard cannot guar- 
antee the power and safety of an unpopular dictator. When public 
issues are presented to the people in a democracy and are settled by 
action of a plurality of the politically vociferous, the government can count 
upon the opinion or consent of the governed, although it is a fatal mis- 
take to overlook the armed élite—as the history of the Spanish Republic 
demonstrates. The dictator cannot count upon the active support evi- 
denced by democratically devised consent, and indeed his mere existence 
may be a provocation. He is therefore obliged to resort continuously to de- 
vices which will gain the support, or at least the continued acquiescence 
or neutrality, of the substantial power-wielding groups within the society. 

The dictator who comes to power as a result of a profound social 
movement can rely upon a new social alignment for his support. But 
the dictator who succeeds by a coup d’ état must seek support within the 


- 


1 Charles E. Merriam, Political Power (New York: McGraw-Hill, 1934), p. 320. 
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existing social order. Hence there is a sort of compulsion toward conser- 
vatism in such a dictatorship. Perhaps this is why Louis Napoleon never 
fulfilled the revolutionary expectations of his supporters. 

One whom history may yet recognize as the twentieth century Louis 
Napoleon, Juan Domingo Perén, came into authority by coup d’état. 
However, he did proceed therefrom to develop a partially new social 
alignment. He has used almost every available mechanism to convince 
his people and the world that his regime is “constitutional.” He has 
redistributed the political and organizational power into the hands of 
supporters on a very broad scale—to his own great advantage, at least 
at this writing. Private associations in Argentina have virtually all been 
“renovated” to conform to Perén’s ideological aims. 

Studies of the Perén regime have given attention chiefly to the super- 
ficial and more obvious tactics by which Perén has drawn to his support 
the previously mute masses of Argentina. He has had great success. 
Unwarrantably slighted, however, has been his fundamental and very 
sound fence-building through his conciliation of the Roman Catholic 
Church. The Church in Argentina, formerly vastly overrated so far as 
its membership was concerned,? has been greatly aided by the Peronists, 
and in return has offered assistance of quite tangible nature to the gov- 
ernment. 

The problem of the locating of authority, the so-called “Church 
and State” relationship, is of course not new. Since the days of Ambrose 
and Augustine, the central fact in this relationship has been the insis- 
tence of the Roman hierarchy upon the unquestionable divinity and 
supremacy of its own authority in the realm of the “spiritual”—a word 
which obviously can encompass a wide variety of specific subjects. In 
view of the influence which the Catholic hierarchy has maintained in 
Southern Europe and in Latin America, it is understandable that Juan 
Peron has sought to make the Church an ally rather than a critic. 

Traditionally the Church of Rome has insisted upon recognition 
by the state. Bellarmine wrote: 

Final authority must be with the Church, otherwise Princes unfavorable towards 


the Church could freely foster heresy and menace the very foundation of religion in a 
state. Therefore the Church must have and in reality has the power over the State.* 


2 Attention might be directed to a recent report a North American Catholic layman, George P. 
Doherty. Mr. Doherty pn agen 3 a pre-Wor War Il Catholic Church-sponsored survey in Ar- 
gentina in his “The Cross and the Sword: A Catholic View of Argentine Nationalien,”” Har- 
per’s Magazine, Vol. — SE pny pp. 106-115. Mr. Doherty points out that but twenty per cent of 
the Argentines can be li ae Catholics” (i.e., persons who maintain as Teasonal 
at mass some financial support—other than taxation—to the Catholic 


3 Cardinal Bellarmine in De Romano Pontifice. Olalia, A Comparative Study 
Christian Constitution of States the Constitution of the dis- 
& for the degree of Doctor of tholic Uni 
Canon Law Studies. N No. 206, 1944), p. 50. 
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Pope Leo XIII stressed the divine role of the Catholic Church in 
mundane affairs: 

She [the Catholic Church] is not an association of Christians brought together by 
chance, but is a divinely established and admirably constituted society, having for its 
direct and proximate purpose to lead the world to peace and holiness. And since the 
Church alone has, through the Grace of God, received the means necessary to realize 
such end, she has her fixed laws, special spheres of action, and a certain method, fixed 
and conformable to her nature, of governing Christian people.‘ 

Religion, of its essence, is wonderfully helpful to the State. For, since it derives 
the prime origin of all power directly from God himself, with grave authority it charges 
rulers to be mindful of their duty, to govern without injustice or severity, to rule their 
people kindly and with paternal charity; it admonishes subjects to be obedient to law- 
ful authority, as to the ministers of God; and it binds them to their rulers, not merely by 
obedience, but by reverence and affection, forbidding all seditious and venturesome en- 
terprise calculated to disturb public order and tranquility, and cause greater restrictions 
to be put upon the liberty of the people.° 


Historically this idea has led the Church to insist upon obedience to the 
secular authorities as long as the secular authorities do not challenge the 
material or social prerogatives of the Catholic Church. It is in accordance 
with doctrine, then, that the Church should keep up legal and political 
relations with the state. Although in Catholic theology there is only one 
true Church, political forms are a matter of official indifference so long 
as due respect is shown to the properties and privileges of the Church. 
Accordingly, to protect or enhance its organizational strength, the Church 
has in the past negotiated concordats with kings and emperors as well 
as with republics; and in the twentieth century has come to agreement 
with the several nationalist leaders and groups loosely referred to as 
“fascist” —Mussolini, Hitler, Franco, Salazar, the Croatian Ustashis of 
World War II, and various Latin American strong men.® 


4Leo XIII, Encyclical, Sapientiae Christianae, in John J. Wynne, trans., The Great E; lical Let 
Pope Leo XIII (New York: Benziger Brothers, 1903), p. 195. 


5Leo XIII, Encyclical, Libertas Praestantissimum, in ibid., p. 151. 
* Adolph Keller, Christian Europe Today (New York: Harper and Brothers, 1942), pp. 36-37 (for a 


summary report on concordats and exchanges of felicitations between the Roman hierarchy 

the Dollfuss and Hitler governments); Paul Hutchinson, The New Leviathan (New York: Willitt, 
Clark and Company, 1946), pp. 125-154; George Seldes, The Vatican, Yesterday, Today, and 
Tomorrow (New York: Harper and Brothers, 1934), especially pp. 257-409; Salo W. Baron, Mod- 
ern Nationalism and Religion (New York: Harper and Brothers, 1947), pp. 110 ff. 

Insofar as the Catholic Church support of the Nazi puppet regime set up by the Germans in 
Yugoslavia is concerned, see The Case of Archbishop Stepinac (Washington: Embassy of the 
Federal People’s Republic of Yugoslavia, 1947). See also Religion in Yugoslavia (Washington: 
Embassy of the Federal People’s Republic of Yugoslavia, 1948). The latter report was compiled by 
American P, and editors of religious journals who visited Yugoslavia in the 
summer of 1947. The men responsible for the report are Emory Stevens Bucks, George Walker 
Buckner, Jr., Phillips Packer Elliott, William Howard Melish, Guy Emery Shipler, Samuel Trexler, 
Claude Williams, and two laymen, Edmund Devol and Jean Nussbaum, both Doctors of Med- 
icine. These thoroughly documented reports, embellished with photographs and validated by wit- 
nesses of known repute, should be read by those Pp to d the present Vatican 
war with the Eastern European governments, particularly in ‘view of the nearly complete lack of 
any presentation in the press of other than the Vatican point of view. In the interest of ob- 
jectivity both versions should be investigated. 

It should be mentioned, of course, that in so far as Germany was concerned the Catholic hier- 
archy was not the only clergy to support Hitler. A revealing report of Evangelical groups and 
personalities supporting Hitler may be found in Paul F. Douglas, God Among the Germans 
(Philadelphia: Uni y of Pennsylvania Press, 1935). 
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A controlling consideration in the conclusion of these agreements has 
often been to safeguard the Church and to insure the protection of its 
faithful, an expectation which was sadly disappointed in the case of Hit- 
ler, as the Encyclical Mit Brennender Sorge (1937) testifies.? But the 
Church has also other political objectives. In recent years the Vatican 
has supplied moral and ideological leadership in the struggle against 
“atheistic Communism,” to use the phrase of Pius XI. The recent warn- 
ing of excommunication for those who might give aid and comfort to 
Communism further illustrates the continual and imperative participation 
by the Vatican in political processes. So far as Argentina is concerned, a 
statement by the former Spanish Ambassador to Buenos Aires is worthy 
of note: 
With regard to Catholicism in Argentina, my position as a guest makes it difficult 
for me to express myself. But I am afraid that conditions are similar to those in Spain. 
The fact that all the fascists here are Catholics and they fight liberty and democracy, is 
a clear indication that they are mainly defenders of privilege rather than convinced fol- 
lowers of a religious faith. Add to this the disconcerting opulence of religious cere- 
monial, the wealth with which images are adorned, the pomp and magnificence dis- 
played by the Bishops, the luxury with which they surround themselves, the enthus- 
iastic support which the wealthy give the Church and you will understand the aversion 
of the working and humbler classes for religion. . . . You ask me whether Protestants 
meddle in politics? The answer is simple: Protestants as individuals do intervene in 
politics, but the Protestant churches as an organization do not. This is the main point 


of difference between the Catholic Church and the Protestant Church. The Catholic 
Church has always been in politics.’ 


In Latin American politics, the Catholic Church has consistently 
supported the military leaders and the conservative land-owning groups. 
The conservative party in any Latin American country always means 
the Catholic Church party. In the interest of political and social con- 
servatism, the Roman hierarchy has kept its strength behind the man on 
the horse as over against civilian liberals and intellectuals who have tried 
to overcome the tendency to settle difficulties by violence and to rule 
arbitrarily by threat of violence.’° 
t slation Husslein, Social Wells Milwauk 
See n ia brings (Milwaukee: The Bruce Publishing Company, 
8 Note particularly the encyclical of Pius XI, Divini mee age (March 19, 1937). Vide ibid., pp. 339- 
374. This denunciation of “‘atheistic Communism” es place in spite of the fact that. according 
to the World Almanac of 1949, there were, in 1945, twenty thousand Russian lox congre- 


gations in the USSR, staffed by thirty thousand priests. In 1948, according to the same source, 
there were fifteen thousand Roman Catholic congregations in the United States, staffed 


for 
thousand priests. be figures, of course, do not take into account the thousands of aad 
congregations in the USSR. See, e.g., the rt Z Hewlett 
inn, the Dean of “Canterbury, in Soviet Russia Since the War (New York: i and Gaer, 
947). Of course, there is a Catholic lay tion to this war against the USSR. The Catholic 


Worker (New York City), in its issue of May, 1949, presented an editorial entitled “No War 
against Russia,” in which it was pointed out that Communism must be combatted not with 
force but with intelligent reason and with democratic persuasion. The article asserts that the 
anne press in the United States has been “‘waging a ‘holy war’ campaign against Russia for 
the past two years.’ 


® Letter of Angel Ossorio A a a Spanish Catholic author and jurist, former Ambassador of Spain 
to Argentine. Cf. P. Howard, aaiaome Sed in Latin America? (Philadelphia: The 
Press, ~ Il, pp. 158-159. 


This seems to be the nearly unanimous nion some Catholic inion) of 
Latin For the opinion of eminent Luis-Alberto Sanchez, 
article, ‘Cato! y Protestantes en América Latina,” ueva Democracia (New York), vor 
XXIV (985), pp. il ff 
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In appraising the Hispanic concept of a militant and intolerant 
“Christianity,” one must recall the eight hundred year crusade of Chris- 
tian against Moslem in the Iberian Peninsula. Throughout that time, or- 
ganized Christianity was violent: the “Christian” society was a nation 
of warriors. The warriors for the most part were guerrillas led by their 
caudillos and together they embodied the concept of the Sword of Christ. 
That Sword could not be separated from its union with the Church—the 
alleged body of Christ. Throughout the centuries this union of army and 
Church seems to have remained intact. As the devotion to the Catholic 
Church was intense, so was devotion to the national army and to all the 
ideas and social patterns of an errant militarism. Intolerance and enforced 
orthodoxy were Catholic and “Christian.” That tradition of violent hier- 
archical militarism has remained important in the popular Hispanic mind 
to this day and even the most sacred personalities are regarded as sword 
carriers and people of violence. 

This dominant pattern helps to explain the several ceremonies which 
have taken place during the era of Perén wherein various representations 
of the Virgin have been declared to be Argentine generals and decorated 
with accoutrements of rank and of force. For example, shortly after com- 
ing to power, in 1943, General Ramirez—then President—amid much 
ceremony and attended by many military and Catholic Church leaders 
(including his assistant Minister of War, Colonel Perén), declared the 
Virgin of Merced to be a general in the Army. Ramirez decorated the 
statue with epaulets, sash, and sword.’' Colonel Perén paid further tribute 
to the concept of militant, “unified” Christianity in September, 1944, in 
his capacity at the time of Vice-President and Minister of War. He made 
the Virgin of Carmen de Cuyo (in Mendoza Province) a general in the 
Argentine Army. This involved a special trip to Mendoza. Nuns, a com- 
pany of cavalry dressed in white uniforms, many generals, and Catholic 
clerics were present. Assisted by the nuns, Perén decked out the statue 
with the insignia of rank, sash, and a sword. A twenty-gun salute was 
fired and a cloud of doves was released. The entire ceremony was one of 
great seriousness, was witnessed by scores of leaders in the community, 
and was widely reported in the press.!? 


11La Prensa (Buenos Aires), October 30, 1943. This reference is to a mews report. Unless otherwise 
noted, subsequent references to La Prensa refer to the printing of official releases from the Sub- 
secretaria de Informaciones, or from other government sources. During the Perén regime, the 
press has been required to publish these government releases. Accuracy has been assured by 
the f fact that La Prensa (like other periodicals not in full sympathy with the plans and activities of 
the Perdénists) has been under continual pressure from the present government. It can be stated 
with assurance that it is the only newspaper which has been able to maintain rather congenate, 
to the sent writing, an editorial — — of the P any have att. 
tested ind essional excellence a this new: 
reader might consult John W. White, A , BB ife Story of a Nation (New York: ine oan eed 
Press, 1945) » Pp. 183-188. 


12 News items in id., Ocrber 12, 1944, et seq. 
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The relations between the Catholic hierarchy and the Argentine gov- 
ernment have never before been so close and so mutually cooperative as 
they have been under the regime of Juan Perén and his so-called “dis- 
tributive democracy.” On June 4, 1943, a palace revolt took place in 
Buenos Aires—the heart and mind of Argentina—which paved the way 
for the present domination of the community by the Peronists. Since that 
date the successive facades behind which a continuing group has cooper- 
ated—the “government of the Revolution” until June 4, 1946, then the 
“constitutional” regime of President Perén—have allocated much of their 
energy to the task of instituting national “unity.” A step in the establish- 
ment of this cultural and emotional unity has been the strengthening of 
the formerly nominal ties which existed between the Argentine govern- 
ment and the Vatican. ; 

The Constitution of 1853, which remained in force until March, 1949, 
guaranteed governmental support to the Catholic Church.'* According to 
Article 76 of that Constitution, the President and Vice-President of the 
Republic were required to be communicants of the Catholic Church. 
Article 86 gave the President the right to nominate clerics for the position 
of bishop. It further instructed him to give any necessary consideration to 
the bulls, rescripts, and other communications emanating from the Vatican 
which might be applicable to Argentina. 

The Perén Constitution—that of March 11, 1949, the date of its val- 
idation by the National Constituent Assembly—has not changed the paper 
relationships between the government and the Catholic Church.** How- 
ever, as is true in any society, and most particularly in a Latin American 
society, the difference between advertised ideal and practical action must 
be called to mind. One can only say that, except for the little matter of 
the right of the President to declare a “state of siege” and rule by decree, 
and his right to “guarantee a Republican form of government” (i.e., send 
in interventores if he sees fit and can get away with it), the Argentine 
Constitution sounds very “democratic,” and possesses as high-level value 
judgments as does the Soviet Constitution of 1936. Even economic and 
social rights for the worker are included. We must step down and survey 
the practice. 

From the time of the reorganization of the educational system in the 
early 1870’s by the great educator and president, Domingo Sarmiento, a 
reorganization based upon North American ideas of a secular and free 
system of public schools, Argentine primary and secondary education not 
only was widely recognized as superior but was also thoroughly secular 
and uncontrolled’ by the Catholic Church. This was so much the case 


13 Article 2, Constitution of 1853. 
4 See Articles 2, 77, and 83, Constitution of 1949. 
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that in 1884 a Vatican-supported attempt to enforce compulsory Catholic 
doctrinal teaching in the schools of several of the provinces was defeated, 
an outcome which resulted in a break in relations with the Vatican. An 
interesting factor in this controversy was the attitude of the clerics toward 
the North American teachers brought down by Sarmiento, who at that 
time occupied high positions in some of the provincial school systems. The 
Catholic hierarchy objected to sending children to schools “run by here- 
tics.”*> There continued to be, however, no compulsory Catholic instruc- 
tion and no sectarian tests for teachers. A law of 1888 allowed school 
buildings to be used, after hours, for the purpose of teaching religion—if 
the parent should so request and if the teachers were provided by the de- 
nominations. All denominations, not merely the Catholic, were given this 
privilege.’® 

This religious neutrality and the principle of an objective educational 
system were changed with the incoming of the military regime of the 
Peronists. Following the seizure of power by the army in June, 1943, one 
of the outstanding anti-Semitic and nationalist writers of the Latin Amer- 
ican world, Gustavo Martinez-Zuviria (better known under his pen name 
of Hugo Wast), was appointed Minister of Justice and Public Instruction. 
On December 31, 1943, after Congress had been dissolved, Martinez- 
Zuviria issued a decree-law *? which provided compulsory Catholic doc- 
trinal teaching in the primary and secondary schools—an unprecedented 
act which the Argentine liberals thought had been forever repudiated in 
1884. 

By this action thousands of children, including Protestants and those 
from the unchurched majority of the Argentine population, were brought 
under the wing of Catholic Church supervision and within reach of a 
Catholic indoctrination program. This was particularly effective among 
children of the city workers."® 

Under the decree, exceptions were allowable should express objection 
be filed by the parents. The exempted pupils were to receive a course de- 
fined in the decree as “moral instruction.” Instructors for this program 
were appointed by the government from lists supplied by the Roman 


15 See f. Lied Lloyd Mecham, Gat and State in Latin America (Chapel Hill: University of North Caro- 
ina Press, 1934), p. 


16 Ibid., pp. 301 ff. for Psy is probable the best summation of pre-Perén education in relation to the 
Church-State controversy. further opinion the accepted pre-Perén Argen- 
tine schools were notable amon — nd_for freedom from 
Catholic domination, see Leo S. , The Federal ‘Spten of the Reguntine Republic (Washing- 
ton: The Pan American Union, 1921), pp. 128-129. 


11 “Decree-law”’ was an instrument of government introduced by the Government of the Revolution 
(1945-1946. In er times, “‘decrees’’ were used to implement the laws of Congress. 
ecree-law has all the force of law. It has no direct necessary telation to any Congressional act. 
oon F aes a noted, all uses of the verb “to decree” refer to these Government of the Revo- 
lution decrec-laws. 


18 See Felix Weil, Argentine Riddle York: The John Day Company, issued in cooperation wi 
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hierarchy. All programs, texts, and curricula were to be approved jointly 
by the government and by the hierarchy of the Catholic Church.” 

In the summer of 1948, a Catholic parent of Buenos Aires wrote to 
the present writer in the following vein: 

It is a veiled form of religious and race discrimination. They argue that your child 
is not ‘obliged’ to take the course on religion since he has the option of taking ‘morals.’ 
The problem is that this latter course is so difficult that the parents wouldn’t pass it, 
let alone the children. 

The decree-laws of the Government of the Revolution were accepted 
by the Senate following the convening of the newly elected Congress in 
May, 1946. The Chamber of Deputies, in order to quiet the small op- 
position, ruled that the decrees might be examined by a committee of the 
Chamber, and individually validated or rejected by vote of the Chamber, 
should the committee recommend their being challenged.” As a result 
of this procedure, certain decrees were presented to the whole House by 
this committee and well-publicized debates ensued. The opposition, which 
consisted of one-third of the deputies in the Chamber (the pro-Perén 
groups, soon merged into the Peronista Party, held all the seats in the 
Senate), was able to demand debate on some of the vital issues present in 
the rapidly-changing Argentine political scene—even though their words 
had little effect, if any at all, on the voting in the Chamber. An idea of 
the nature of the pressure with which the opposition was confronted may 
be conveyed by a few remarks of President Juan Perdén, referred to in the 
subsidized pro-Perén press as the Lider.?* 

As the newly-elected Congress convened, in May, 1946, the Lider 
addressed them and pleaded for “unity.” He insisted that they must 
“think and feel alike,” “so that everyone will think in accord with what 
we feel are the postulates of the Revolution.” *? After likening his “rev- 
olution” to the French Revolution?* Perén said that the duty of the gov- 
ernment was to give “to the Argentine masses, in the form of laws or dir- 
ect doctrine, the new ideas of this new Argentina which we wish to build 
for the people.” He emphasized that the leaders of the Revolution must 
take pains to indoctrinate the children, the new generation, with “our 
ideas.” Children would often understand the ideals of the Revolution of 
June better than the elders and the more learned. Another promising 
1 For the text of this decree, ¥: La Prensa, January 1, 1944. ight also for interesting 


comment and com- 
parison with a Spanish decree accomplishing the sam in), 
Comision de Legislacién Informacion Juridica, 52 52, September, 1 4 


La Prensa, September 11, 1946. 
21 As is the os with many A. oe in Argentine Spanish, the Me influence is notable. Lider ze a 


one tely accepted word in Argentina and is pronounced the same as its parent in English— 
er. 


221a Prensa, May 26, 1946 (verbatim speech of Perén). “revolution”’ of course was the military 
coup d’ état s June 4, 1943, and all it led to in The way of change. 


23 A rather baffling figure of speech which Perén has often used when speaking to his Ts 
the coatless ones). The present writer found no emphasis upon this usage when the oe 
to Church or other élite groups. 
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field would be the Argentine workers. “Finally, we must disperse our 
doctrine through the intellectual centers.” Parliamentarism throughout 
the world he declared to be in decadence. The new leaders of Argentina 
“would be effective parliamentarians.” To accomplish this, party unity 
was of vital importance.** This exhortation of the Congress to orthodoxy 
was carried on by rather frequent fireside chats over the radio in which 
General Perén usually denounced his critics and those of “little under- 
standing.” The “Communists,” “Socialists,” and “Oligarchs” *° were al- 
ways vigorously denounced, both for their criticisms of his regime and for 
what he invariably termed their “divisive tactics.” 2° Late in August, 1947, 
General Perén in a radio broadcast warned that he was justified in attack- 
ing his contemptuous opposition with every weapon at his command. 


If till now the government has been delicate in its handling of extremists—not 
having done much in that regard—from now on we shall have to prosecute them with 


calmness but with full energy. 
He hedged his warning by saying that he was not denouncing “honest 
criticism,” but only those who were interfering with the “carrying out of 
the popular will.” *7 

As to the amount of debate which could go on in the Chamber, one 
might recall the case of Ernesto Sammartino, one of the most respected 
figures in Argentine politics, who had spent much time in exile during the 
early part of the Peronist regime. A leader of the Radical Party, he re- 
turned from exile and was elected to the Chamber in 1946. Deputy Sam- 
martino was expelled from the Chamber by the Peronist two-thirds ma- 
jority for “showing disrespect to the President.” Specifically, Sammartino 
had given a speech on the floor of the Chamber, three paragraphs of which 
had criticised Perén because of the contents of several newspaper articles 
which the General had written to denounce his opposition in the Cham- 
ber.28 When Sammartino was deprived of his seat, the minority bloc con- 
sidered a mass resignation. Perhaps recalling the significance of the Mat- 
teotti affair, the opposition finally decided to remain on duty. As a last 
word before leaving the Chamber, Sammartino summed up his impres- 
sions of the Argentine political situation: 


There is fear of losing one’s job, fear of being libelled, fear of being calumniated, 
fear of the President, who is the master of the Treasury, of life, and of liberty. This 
collective fear is corrupting everything.” 


24 La Prensa, May 26, 1946, where the official text of Perén’s speech is printed. 
% This refers to those who ran the country before the military coup of June, 1943. 
28 See ho Pom August 2, 1947. See also issues of El Lider, La Democracia, La Nacién of A 


August 2, 1947’ for typical declarations from the Lider — 1 beca’ during 194 Jf 
papers and the radio were repeatedly used for the dissemination & 


27 Ibid., August 24, 1947 (verbatim reprint of the radio broadcast). 


28 Buenos Aires Herald, A 6, 1948 See also debates of 
ugust news ebates Congress reprinted in La 


to Rodri: Araya, opposition Deputy, 
as a result of his verbal attacks on the and 


2 Buenos Aires Herald, August 6, 1948 (news report). 
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In view of that atmosphere, one can easily understand why no decree- 
laws of the Government of the Revolution were revoked. Discussion was 
possible—within the careful limitations made evident by the “reorienta- 
tion” of the entire society to fit the framework designed by the followers 
of the Lider. So far as the decree-laws were concerned, the Peronist two- 
thirds majority in the Chamber and absolute monopoly of the Senate pre- 
vented any repudiation of the Government of the Revolution, its ideology, 
its tactics, or its personalities. 

In spite of these difficult conditions, the decree which had introduced 
compulsory teaching of Catholic catechism in the public schools was 
brought under bitter attack by a fearless if quixotic opposition, both 
within and without the Chamber of Deputies.*° The debates attracted 
considerable attention during February and March, 1947. On one occa- 
sion the Congress was besieged by demonstrators organized by the “Van- 
guards of Catholic Workers,” who insisted upon the continuance in force 
of the decree. Several sound trucks were in evidence and many gritones 
(“criers”—paid political workers with voices for hire) shouting “Viva la 
Patria!” “Christ the King!” and “Religious Teaching!” were brought into 
action. Banners were numerous. A typical inscription read: “The schools 
are the people’s schools and the people love God.” As a background for 
the patriotic talks from speakers and sound trucks there was much singing 
of the national anthem.** 

A counter-demonstration of somewhat greater proportions was or- 
ganized the same day in the Plaza 11th de Septiembre. This group, how- 
ever, was attacked on its fringes—according to La Prensa reporters—by 
organized and well-briefed groups of the National Liberating Alliance, a 
Peronist action group.*? The Executive Committee of the Socialist party, 
which, although its newspaper La Vanguardia had been closed,** still con- 
tinued to function as a group, published a manifesto denouncing religious 


% See issues of La Prensa, La Nacién, La Democracia, El Lider during February and March, 1947, con- 
taining reports of manifestoes, protest meetings, petitions of groups. 


31 See, e.g., news report, La Prensa, March 6, 1947. 
32 Loc. cit. Note also ibid., March 5, 1947. 


33]a Vanguardia was closed down permanently in August, 1947. Since the Argentine Constitution 
guarantees “freedom of press,’ the police report which closed La Vanguardia listed the following 
“non-political’’ reasons for the closing. 


1. The street-width at the entrance and the handling equipment were inadequate for the safe 
unloading and delivery of the rolls of newsprint which had to be delivered frequently by truck. 


2. Serious noises and disturbances to the occupants of neighboring buildings (the building was 
located in a downtown area) must be stopped. The presses going during the night were di 
the workers who lived in the area. 


3. The workers (of La Vanguardia’s staff) did not have sufficient space or sanitary conven- 
iences. This fact endangered their health. There were, furthermore, inadequate entrance space and 
hallways in the building to insure safe exit for the workers in case of emergency, and safe ingress 
of medical men and rescue workers in case of disaster. 

This police report was published in La Prensa, August 28, 1947. 
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instruction.** This document further commented upon the election of 
1946, alleging that the Peronist victory had 

. . . served to increase the strength of a clericalism which is not religiosity and of a 
militarism which cannot be confused with any real need for defense. . . . Liberty of 


conscience and lay teaching are benefits of civilization and in modern times are fun- 
damental bases of democracy.” 


There was no cause for surprise when, after a week of debate in the 
Chamber, the Peronist majority dutifully voted unanimously in favor of 
the decree, which therefore remained in effect. Subservience to the po- 
litical will of the Lider was further exemplified when the President of the 
Chamber, amid much fanfare, formally notified the President’s wife, Eva 
Duarte de Perén, of the outcome of the voting.*® Sefiora de Perén had 
voiced great and widely publicized concern that the decree be substan- 
tiated by as large a vote as possible.*7 She expressed her great joy, espec- 
ially because, as she pointed out, all the Peronists present (as is usual, a 
large fraction of the Chamber had been absent)** had voted for the de- 
cree.*® 

The satisfaction and gratitude of the hierarchy of the Church was 
expressed a few days later when the Argentine cardinals, Luis Copello 
and Antonio Caggiano, together with the archbishops, formally called on 
Perén to thank him for the sustaining of the decree.*° The churchmen ap- 
parently were sufficiently frank not to bother to pay lip-service to the 
principle of popular sovereignty by such a subtlety as thanking the 
Deputies. 

Compulsory Catholic instruction continues. The original decree of 
December, 1943, has been elaborated upon by additional decrees, promul- 
gated a few days before the inauguration of Perén as President.*! A regis- 
tration system is now in force which requires all non-Catholic organizations 
to provide the Ministry of Foreign Affairs and Worship with data concern- 
ing their membership, aims, budgets, and related facts. If the organiza- 
tion passes inspection, the Ministry furnishes a document affirming the 
respectability and moral responsibility of its leaders and aims. Thereafter 


% This manifesto was published verbatim in La Prensa, March 15, 1947. 

%5 Loc. cit. 

36 Ibid., March 15, 1947 (printing from the official Congressional record). 

spoke over the io in its favor. The pro-Peronist newspapers were full of her views conceming 
its necessity. 

38 The vote was 86 to 40. Total membership of the Chamber is 158. 


La Prensa, See also La Democracia, the paper in which Sefiora Perén 
has a decisive personal investment. 


# Ibid., April 19, 1947. (The Subsecretariat of the Presidency released on this the information that 
such a grateful deputation had called on Peron and for the stated purpose. quotations from 
the conversations were not made public. 


*1 For texts of these decrees see La Prensa, June 2, 1946. 


\ 
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the policies and activities of the groups and organizations must stand 
continual inspection by the Ministry. Non-Catholic missionary activity 
is not allowed among the Indians. Proselyting activities of Protestant 
groups are placed under observation and remain subject to restriction, ac- 
cording to the decree released June 1, 1946.*2 

The basic control agency created to oversee the carrying out of the 
compulsory Catholic instruction in the public schools is the Directorate- 
General of Religious Teachings.** This organ is composed of four members 
and a Director-General, all nominated by the Executive Power (Perén), 
with a sixth member appointed directly by the Argentine Catholic hier- 
archy. The Directorate-General functions as a liaison agent between the 
Roman hierarchy and the school staffs. It has the duty of selecting texts 
and the special teachers appointed as religious instructors. The Direc- 
torate-General is enjoined to “safeguard orthodoxy in the teaching of re- 
ligion.” 

The Catholic Church has always regarded secular education as a 
poor substitute for that which it administers.** This is natural, since it 
claims a divine mission to teach. 


'™n faith and in teaching of morality, God himself made the Church a partaker 
of His divine authority, and through His heavenly gift she cannot be deceived. She is 
therefore the greatest and most reliable teacher of mankind, and in her dwells an in- 
violable right to teach them. Sustained by truth received from her divine Founder, the 
Church has ever sought to fulfill holily the mission entrusted to her by God: uncon- 


quered by the difficulties on all sides surrounding her, she has never ceased to assert 
her liberty of teaching, and in this way the wretched superstition of Paganism being dis- 
pelled, the wide world was renewed unto Christian wisdom. . . . Therefore the divine 
teaching of the Church, so far from being an obstacle to the pursuit of learning and 
the progress of science, or in any way retarding the advance of civilization, in reality 
brings to them the sure guidance of shining light 


t 1948, the Protestant churches continued to function both in teaching 
ly prohibitions bees oo missionary activities with Indians and the fact 
that all public os are closed to them for religious ry ~ tefers, of course, not to 
North Americans but to Argentine €.8-, of Missions and Church Ex- 
tension of the Methodist Church, The Harve. . ia T< Executive Secretary of the 
Division of Foreign Missions, 1948 (New York, i949). For a more recent report on restrictive ac- 
tivities of anti-Protestant groups and oreemene officials see George P. Howard, “Repression in 
Argentina,” The Christian Century, July 27, 1949, p. 892. So far as Protestant activities are con- 
= the diplomatic relationships between the United States and Argentine governments will 
probably keep open attacks on Protestant denominations at a minimum, at least until it is recog- 
policies of the State Department are under greater pressure from Catholic sources 

= from Protestant. 


* For a reprint of the official text of the organic decree establishing this body, see La Prensa or La 
Nacion, May 20, 1947. 


“La Prensa, May 20, 1943. 


* See, e.g., Paul Blanshard, American Freedom and Catholic Power The Beacon Press, 1949). 
is contains much of the material waa Mr. Blanshard published in the Nation, and thereby 
t upon that publication the contumely and censorship of the Roman hierarchy in this coun- 
even no rational repud facts and conclusions was offered.) Note espec- 
ic itics ew » PP. 
Polar Blanshard’s basic points seem to be sustained by this well-known Catholic wor! 


Ryan and PP. 176-177. See also “Religion and the State,” in Law and 
Problems, Vi —— 1949. This entire issue is devoted to a series of articles churches. A 
Vel. 3 h the relation between the public authorities and the ch 

story of Catholic eon to ye fo education—unless, of course, public 
parochial related in “ ligion and Federal Aid to Education,” by William A. 
ibid., pp. 113-143. 
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Tax-supported, non-sectarian education encounters the objection that it 
is “an encroachment on the parental function of education.” 47 Neverthe- 
less the Church has never objected to, but has actively sought, the support 
of public funds for its own schools.** 

By thus complying with the principles of the Catholic Church, Perén 
evidently won the gratitude of the hierarchy. Perén’s cause was repre- 
sented as the fulfillment of the social program of the Church as set forth 
in the Encyclicals Rerum Novarum and Quadragesimo Anno. During the 
election campaign of 1945-1946, the Church officially addressed to the 
faithful the following injunctions, which appeared over the signatures of 
the cardinals and archbishops. These were ordered to be read from Cath- 
olic pulpits. No Catholic, the instructions pointed out, should vote for any 
candidate whose platform or policies included demands for: 


1. The separation of Church and State. 


2. The suppression of legal provisions recognizing specifically the rights of religion 
and particularly the religious oath as provided for office-holders. 


3. A limitation of education to lay teaching or a repeal of the existent decree pro- 
viding for compulsory religious education in the schools. 


4. The legalization of divorce.” 


The Socialist, Radical, and Communist parties, and Perén’s electoral 
opponent José Tamborini, behind whom all anti-Perén forces had united, 
were directly affected by the first, third, and fourth of these injunctions. 
Perén and the nationalistic and Catholic groups supporting him were the 
only persons or groups for whom a Catholic could vote, should he pay 
heed to these instructions from his priesthood. The Church statement 
further demanded from Catholics a support of “unity” and “social jus- 
tice”—favorite clichés of the Peronists. 

Accién Catélica and certain individual priests were quite active in 
support of Perén on a personal street-campaign level. Perhaps outstanding 
as an example is Father Virgilio Filippo, pastor of a large church in Buenos 
Aires, Chaplain of the Chamber of Deputies, 1946-1948, and, at present 
(1948-1950) a Peronista Party Deputy in the Chamber, to whom on at 
least one occasion La Nacién and La Prensa devoted several columns in 
their police reports. Father Filippo at that time denounced a group of 
“* Nore, for example, the quotation from Archbishop Francis Macintyre in the New York Times, March 


* Cardinal Spellman is the most recent example of a Catholic cleric demanding that parochial! schools 
be given federal assistance. 


La Prensa, November 17, 1945, where a reprint of the Church document may be found. 
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women who objected to his electioneering for Perén from the pulpit. Fol- 
lowing a small riot which the police were called upon to quell, the priest 
lectured his political opponents: 

If in politics you believe you see dictatorship, you should keep silent, because 


Jesus Christ was the Great Dictator. If you want what happened in Spain [Civil War] 
you will get it.” 


Official support from the Catholic hierarchy was supplied to the Per- 
onists during the Congressional election campaign of 1947-1948. Again, 
over the signatures of the cardinals and archbishops was published the 
following set of instructions: 

1. All persons are morally obligated to vote. (Perén had repeatedly emphasized 
the same point of view.) 


2. All voters must vote for candidates who appear “to be likely to secure the 
greater benefit for religion and the fatherland, even though they do not appertain to your 
particular party, because public good is above party interest.” 


3. No Catholic may affiliate himself with a party or vote for a candidate whose 
program contains the following principles: 


a. Separation of Church and State. (Radicals, Socialists, Progressive Demo- 
crats, Communists—all the opposition except the violently nationalistic National 
Liberating Alliance, which supported Perén with continued and uninterrupted 
loyalty—advocated the separation of Church and State.) 


b. The suppression of the legal supports for and rights of religion. 


c. Lay teaching to the exclusion of compulsory Catholic instruction. (Again 
this covered all the non-Peronista candidates except for those of the National 
Liberating Alliance.) 


d. Support for the idea of legalized divorce. (There is no legal divorce in Ar- 
gentina. Reformers have long demanded it.) ™ 


In June of 1947, during her trip to the Catholic countries of Europe, 
Eva Duarte de Perén presented herself to the pope, her bosom redundantly 
enhanced by the Grand Cross of Isabella the Catholic, a decoration grant- 
ed by that great “Defender of the Faith,” Francisco Franco. Sefiora Perén 
talked with the leader of her church for twenty-seven minutes and re- 
ceived from him a gold rosary.®? An interesting occurrence incidental to 
her visit to Italy was a demonstration in front of the Argentine Embassy 
directed against “fascist” Argentina. About fifty persons, designated as 
“Communists” and “neo-fascists” (a curious combination) were arrested.°* 


8 Ibid., November 19, 1945 (news report). 
51 Ibid., December 31, 1947, where a reprint of the Church document is published. 


52 Ibid., June 28, 1947. See also news reports in La Nacidn and the pro-Peronist papers, La Democracia 
and El Lider. At this time only La Prensa and La Nacién of the major papers were left outside 
the circle of complete supporters of the government policies. As long as these two papers make no 
— errors as to reportorial accuracy, they can exist without government advertising, and can 
subsist drastically reduced and heavily taxed supplies of newsprint (transactions in which are 


controlled completely by the oa will no doubt continue to operate, since their 
above 


world-wide prestige can keep cruder attempts at permanent closure. 


53a Prensa, June 28, 1947. (The Argentine reports herein indicated were reprints credited to Italian 
newspapers.) 
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The entire Peronist movement, including the “reorganization” of po- 
litical parties and of the labor movement, the “cleansing” of the Supreme 
Court and the national judiciary in general, the “revivifying” of the un- 
iversities, the strict disciplining and purging of the press, the heavy arma- 
ment program, the enforced indoctrination of Catholic catechism in the 
schools, parallels strikingly the ideology and program of the clerico-fas- 
cisms of Portugal and Spain, as well as of pre-war Italy and to a great de- 
gree of Nazi Germany. The plan is not only the renovation—to use a pop- 
ular Peronist expression—of the young, but also the re-education of the 
adult. One of the many statements of Perén on this subject was recorded 
at the opening of the Argentine Industrial Exposition in the Fall of 1946: 

The worth of a people must be judged by its capacity to feel and to achieve. ... 
This exposition is at the same time an exponent of the new social conscience. This 
exposition which embodies the efforts of our workers, the ingenuity of our industrialists, 
joins the three main factors of the organization of our country: the man of enterprise— 
capable of taking risks for the good of others; the technician, who devotes his time to 
the study and planning of his work; and the working man, who spares no effort to sat- 


isfy the former and the latter. Argentine enterprise, Argentine planning, Argentine 
Labor.” 


Perén explained himself with similar lucidity in this regard about a 
year later, when he offered an interpretation of the “Movement of June” 
(Revolution of June 4, 1943) to the Argentine Society of Intellectuals and 
Artists, a Peronist creation. He stated that when “we came to power in 
1943, we had to reach the people with slogans,” which was always the 
case with any politico-social movement. Everything possible had to be 
done to gain the confidence of the people. Popular confidence had been 
secured, he pointed out, through the work of the Secretariat of Labor and 
Welfare.®* National unity still remained the chief need of the times. 


In reviewing recent Argentine history, Perén continued: 


It was necessary to state the whole ideology which represents our plan, our am- 
bition, and our aspiration in a definite set of concepts. . . . The new university law 
gives to the Argentine universities a new character and a new orientation. It is neces- 


sary to change the whole cultural orientation to fit in with the new aims of the gov- 
ernment.” 


Continuing, the Lider pointed out with special emphasis that, although 
foreigners were labelling him a dictator, actually he was not employing 
any ideas which did not conform “to our idiosyncracies, to our race, to 


54 Republica Argentina, Subsecretaria de Informaciénes, Noticias Argentinas, no. 84, 1946. 


3 Loc. cit. My Bg this agency, headed Pad Perén from its i: tion in 1943 until the election campaign 
of 194: that enabled the Lider to reorganize the la ond dhe enact 
pha political weapon dedicated to his own apg 


5 Republica Argentina, Comisién Nacional de Cultura, Guia uenal de la Actividad Intelectual 
y Artistica Argentina. Afio I, no. 16, December 1947, Ont (See the control law for the un- 
iversities which crowned four years of various types x9 of purging. This Act, ye 
sity — — > for the Revivifying of Argentinidad,” passed in i 1947, made 
purging “‘legal’’ and ‘“‘constitutional.” Official text, Republica Argentina, Presidencia yr: la 

Nacion, all de Informaciénes, Boletin Oficial, Afio 55, no. 5, November 4, 1947.) 
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our religion, and to our language.” He especially praised Dr. Gustavo 
Martinez-Zuviria (Hugo Wast), head of the Association and soon to be 
named head of the Subsecretariat of Culture, and emphasized, as he fin- 
ished his discourse, the need for more and more centralized control of ed- 
ucation under the Executive Power.*’ 

Perén’s thinking includes a conviction that Argentina must submit to 
organization and to “self-discipline” in order to gain the ends which the 
government has in view. Without an organization of the cultural, econ- 
omic and social forces, the ambitions which have been expressed (by him) 
for the country’s development could not be realized. “We must unite, to 
form organizations of all types and to put them at the service of the nation, 
which means to say the common interest.” ** “We must give each man a 
task and see that he complies with it and complies well.” °° Perén referred 
to the thought of Dr. Martinez-Zuviria as he expressed the need for a cen- 
tral organization of cultural groups in order to train the future generations 
of Argentines and to instill in them the proper ideas of “Argentinidad.” 


On another occasion Perén declared: 


In the field of culture, as in every other field, an army of individualists (franco- 
tiradores) would have difficulty arriving at a common goal. That is what we need: 
a good goal for the Nation and a good goal for each one of the people.” 


Nor can “culture” exist without its being integrated with all the other 
activities of the nation. “Culture influences all other things, so that it 
must be adjusted in all its ramifications to all the other activities in the 
country.” ®? Perdén averred that, in the regulation of cultural activities, 
Argentina had previously “violated all the principles which are funda- 
mental to the attainment of an efficient result—of national unity.” Specif- 
ically, Argentina had not, in the past, but must, in the future, pay atten- 
tion to “simplicity, objectivity, perfectibility, and stability.” Argentine 
activities in the past had been “one-man arrangements, with the inspira- 
tion supplied by one man.” Now Argentina should develop “objective 
organization, with principles instead of men guiding their activities.” * 

Like other dictators, Perén has used hatred for a traditional enemy 
as a device for unifying his people. In the case of Argentina the enemy 
is the United States. Here the apprehensions of the Catholic Church at 
“the Protestant menace” join the political grounds for hostility. The 


Loc. cit. 
“tate Argentina, Subsecretaria de Informaciones, Perén Habla a los Intelectuales Argentinos, 1947, 
p. 16. 


8 Ibid., p. 17. 
® Ibid., p. 20. 
Ibid., p. 16. 
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® Ibid., pp. 12-13. 
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Colossus of the North is considered to be primarily non-Catholic. Argen- 
tina looks to Europe rather than to North America for guidance, and con- 
stitutes the principal bridge connecting the Americas with Franco Spain. 

Perén’s hostility toward the Communists must likewise be regarded as 
a political device. Nothing that he has done against “atheistic Commu- 
nism” merits the support the Church has given him. Perén has made no 
recognizable sustained attack on the Communists. The Lider, while loosely 
using “Communist” as an epithet with which to denounce his critics, has 
maintained high-level rapprochement with organized Communists. He 
has viciously suppressed the Socialists. 

Perén has carefully distinguished between these windy and general 
denunciations and any practical activity. Since the recognition of Russia 
by Perén in June, 1946, La Hora, Communist daily, has continued to pub- 
lish and to support the Peronist government. Perén’s rapprochement with 
organized Marxist movements may also be indicated by the attitude of the 
Confederation of Latin American Workers (CTAL) and its leader, 
Vicente Lombardo-Toledano.* The CTAL News was bitter in its weekly 
denunciations of Perén—until the Lider recognized Russia in June, 1946. 
Then a virtual about-face took place. Since that time, although CTAL 
has continued to denounce “fascism” and “fascists,” the Argentine enter- 
prise of General Perén has not been included in such denunciations. On 
the contrary, the government-manipulated General Confederation of 
Labor in Argentina has joined with the Communists throughout the hem- 
isphere in denouncing “Yanqui imperialism,” attempts of the American 
Federation of Labor to organize an inter-American labor organization, and 
most other activities and concepts North American. 

So long as Communist organizational work is inimical to official plans 
and policies of the United States government, the man who aspires to lead 
Hispanic America away from North American influences can hardly be 
expected to look with too much disfavor upon such organizational ma- 
chinations as the Communists may be guiding. Except for occasional out- 
bursts of Latin verbosity, General Perén probably will not be much con- 
cerned with any fight against “atheistic Communism,” if that fight should 
actually involve any shooting. Argentine neutrality in world-wide war is 
traditional. The Government of the Revolution and its most important 


* Note the consistent of Socialist organizations, while the Communist Party and its period- 
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figure, Juan Perén, exerted every effort to keep Argentina out of World 
War II, even as Argentina remained both a haven and a major theater of 
operations for Axis espionage agents. Perdén’s chief aim seems rather to 
be to harness the feelings of aggressive nationalism and “historic Chris- 
tianity” so that the volatile emotions of his subjects will strengthen the 
position of the Peronistas and their control over the political and economic 
institutions within the country. The tremendously expanded Argentine 
Army and Navy and the budding air force supply strength to Perén and 
worry to neighboring governments, but it is difficult to believe that those 
forces will be used except against Argentines or against Argentina’s rela- 
tively weak neighbors. 

Militant “Christianity” follows Perén and is contributing to this vast 
entrenchment policy. Last spring, when the new Perén Constitution was 
promulgated, special masses were said in churches decorated heavily with 
the Argentine flag and with the national colors.®* Late in March, 1949, a 
special and significant ceremony took place in the Casa de Gobierno under 
the personal direction of General Perén. The Catholic cardinals, arch- 
bishops, and bishops of Argentina met and, in the usual flood of sentiment, 
swore allegiance to the new Constitution.® 

As General Perén continues in his work of revivifying and unifying 
the Argentines and in carrying out the aims of the “Revolution,” he will 
have his right arm strengthened by a united and newly privileged Argen- 
tine Catholic Church hierarchy, which supports his extreme nationalism, 
his militarism, and his efforts to alter the processes of political democracy 
—efforts which have earmarked his rule since 1944. 


8 La Prensa, March 17, 1949 (news report). 
*8 La Prensa, March 25, 1949 (government press release). 
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I 


HERE WAS, among Americans in the third decade of the twen- 
T tieth century, a curious dual feeling about government — rever- 

ence mixed with contempt. What was revered was something 
abstract, something never in being; what was treated with contempt was 
the representation of that abstraction. This confusion was shared by the 
progressives; perhaps it was even more characteristic of them than of 
others. 

The principles of public affairs they honored most by profession came 
down to them from two sources: French equalitarianism which ended there 
as here in revolution with a middle-class turn; and English common law, 
with rules built up rather than handed down. These derived principles 
were not entirely consistent with each other; but this was really unimpor- 
tant since neither was so honored in observance as might have been 
expected from prevalent professions. The fathers who had made the 
American Constitution had acknowledged the French idea that men were 
created free and equal; but it had soon become obvious that all men were 
not going to be treated as either free or equal under the institutions to be 
set up. (The pursuit of happiness was mentioned too, but the Puritan in- 
fluence modified the meaning of that word out of all recognition.) These 
same founding fathers, those who were lawyers, had of course been Eng- 
lish-trained, and that meant that they had been trained to the common 
law; but in the social system of the eighteenth century, which had in- 
cluded aristocrats and country gentlemen, workers and yeomen, the com- 
mon law had been a method, not a code. Indeed codification could be 
—and often was—a serious limitation on evolutionary development. 
Growth had been hampered or distorted by too frequent reference to 
frozen principle. A mind like Hamilton’s, for instance, logical, orderly, 
powerful in generalization, had tended always to reduce procedure to 
code, and sometimes too soon or too rigidly. There could be too much 
order, too definite a system of principle, too rigid a code. All this might 
have been disputed; indeed many intellectuals had to dispute it if their 
work was to stand on the credit side of humanity’s books. Yet they could 
not deny that freedom, equality of opportunity, human liberty, and even 
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the pursuit of happiness were thought of in the democratic system as 
closely associated with the common law and its slow, pragmatic, change- 
ful growth.' 

Piepowder courts and their modern counterparts had not produced 
text-book lucidity and regularity of evolution; but they had yielded rec- 
ords which had assayed in the crucible of time rather high in justice. 
The processes closely held among the people, at the grassroots, as we 
said, were seemingly inconsistent, and especially so in transition times, 
as we passed from one level of accepted custom to a different one; but 
their virtue was just that—that they could be inconsistent, bravely so, 
without necessity for other explanation than assurance of common judg- 
ment, and could yield to the pressure of change. What was able to bend 
often escaped breaking. The magistrate who did not know his precedents 
too well, the jury which displeased the learned judge, the arbitrator whose 
sense of equity was wholly untechnical—these were characteristic and 
saving instruments of flexibility. 

The reverence of many Americans for the Constitution was almost an 
hysteria. Yet those who were most affected by this disease frequently held 
its most important provisions in obvious contempt. They had no inten- 
tion of being governed by them and would say so freely. Where was the 
real allegiance? These people seemed to exhibit that duality mentioned 
above. The idea of the Constitution was sacred, but no part of its actual 
requirements needed to be met in practice. Nor was this expected to make 
doubtful the genuineness of the patriotic sentiment. The members of 
many a lynching party were present as the self-chosen representatives of 
good government, of law and order. 

More important was the accident that our Constitution had been 
adopted before the principles of laissez faire had been thorougly estab- 
lished and widely disseminated.? Our dominant class, the business men, 


1 There have been in American history an unusual number of exceptions to the code-making preference 

so common among powerful thinkers. The philosophers, Peirce, James, Dewey, at least two of our 
economists, Patten and Veblen, and, among jurists, certainly Marshall and Taney in an earlier 
time and latterly Holmes, Stone and Cardozo, represent what might almost be called an American 
school. No one can deny, however, that Royce and others in philosophy, Walker, Clark, Ely and 
— in ey + Giddings and Ward in sociology, and the justices ¢ the Supreme Court 

ho have been in the majority for several a kind of thought which com- 
oe wider Fg y Instrumentalists, if they may be called that, following Mr. Dewey, have 
always been few, and consequently overborne, and mostly honored after events have proven their 
case in other wa’ — This is a tragic loss; but nothing can be done about it. The advice of people 
with this sort thinking equipment has never been sought in our national affairs. Henry and 
Brooks Adams testified copiously to that. After Mr. Hoover had displayed his intellectual affilia- 
tion with men of abstract principle it was pardonable to feel that it never would. Mr. Roosevelt 
was to have his lapses; but on the whole he would be more respectful to facts and < Rye 
with stereotypes than any other leader America ever had. No greater compliment i 
him in this ae than to suggest that he might have written Marshall’s observation in ‘mn McCullock 
v. Maryland (4 Wheaton 316, 1819): 


“This ay pe is made in a ¢ i ded to endure for ages to come, oat. con- 

to the various crises of human affairs. To have prescribed the means 

iy which pe Bae should, in all future times, execute its powers would have been to 
ge entirely the character of the instrument and to give it the properties of a legal code.”’ 


2Ke will ak. that Smith’s Wealth of Nations was published in the year in which the Declaration 


lence was issued. From 1776 to 1787 was not long enough to convert American mer- 
cantilists into convinced believers in free enterprise. 
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had been acting for nearly a hundred and fifty years, with the consent of 
the Supreme Court, as though this were not true. Infrequently Justices 
had protested, as when Holmes had cried out that the Constitution did 
not “enact Mr. Herbert Spencer’s Social Statics.” These had usually been 
unregarded dissents from majority opinion, but in time they had had their 
influence. They had set signals along the way. It had proved to be easier 
for a minority to become a majority than for a majority to grow out of 
nothing. What Holmes had gone on to say had been that the Constitution 
embodied no economic theory, meaning that any theory held by the peo- 
ple in general, and expressed through legislative acts, could find scope and 
justification there—or could do so if the judges would see it his way. That 
had been true of the change from mercantilism, which had been in the 
minds of the framers, to the laissez faire in which Taney, who had ac- 
corded with his age, had acquiesced. Would it suffice for a new transi- 
tion to national regulation again? 

The dissenting opinion of Holmes just referred to was by 1933 as 
well known to American political scientists as the Gettysburg address was 
to American school children: 

This case is decided upon an economic theory which a large part of the country 
does not entertain. If it were a question whether I agreed with that theory, I should 
desire to study it further and long before making up my mind. But I do not conceive 
that to be my duty, because I strongly believe that my agreement or disagreement has 
nothing to do with the right of a majority to embody their opinions in law. It is settled 
by various decisions of this court that state constitutions and state laws may regulate 
life in many ways which we as legislators might think as injudicious, or, if you like, 
as tyrannical as this, and which equally with this interfere with the liberty to contract. 
Sunday laws and usury laws are ancient examples. . . . The Fourteenth Amendment 
does not enact Mr. Herbert Spencer’s Social Statics. . . . But a Constitution is not in- 
tended to embody a particular economic theory, whether of paternalism and the or- 
ganic relation of the citizen to the state or of laissez faire. It is made for people of 
fundamentally differing views, and the accident of our finding certain opinions natural 
and familiar or novel and even shocking ought not to conclude our judgment upon 


the question whether statutes embodying them conflict with the Constitution of the 
United States.’ 


This passage could be and has been used as the text for several dis- 
courses, as, for instance, Holmes’ devotion to pragmatic logic, his clear 
feeling of judicial subordination to majority will, and so on. What was 
not sufficiently remarked was his repudiation of a concordance of ortho- 
dox theory to explain the Constitution. It is a matter of regret that run- 
ning with this there was not a perception on the part of this great gentle- 
man that in handing these liberties to state legislatures, he was excluding 
the national legislature from them. His concept of liberalism was, in this 
respect, the same as Mr. Justice Brandeis’, although it had a different root. 
When in the Slaughterhouse Cases the Supreme Court had,* as Dean 


3 Lochner v. New York, 198 U. S. 45 (1905). 
*16 Wallace 36 (1873). 
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Alfange remarked, “refused to view state’s rights through the reducing 
lenses of the Fourteenth Amendment, despite the unmistakable intent of 
its framers,”® it had undoubtedly been recognizing the passing of an old 
crisis and the emergence of a new one. Taney’s extension of the police 
power of the states had become a weapon in the hands of those who were 
engaged in the Granger movement. The Court had refused to take that 
weapon away. But the post-Civil War crisis had outgrown the Grangers; 
it had merged into a new one which only the federal government could 
cope with. Justice Holmes had fought, and literally bled, for the Union; 
he had consented, from the bench, only to the development of police 
power for the states. Conkling and his friends had worded the Fourteenth 
Amendment in the way they had in order to allow the corporations they 
worked for to escape state regulation, thinking, no doubt, that a reaction- 
ary Senate would take care that the federal government caused no trouble. 
Times were to change. Business merely by growth was to escape state 
regulation, but the federal government would be unable to regulate; it 
would possess no police power. Business was thus to escape entirely, ex- 
cept for the futilities of the anti-trust legislation. The full development 
of this later crisis Holmes would barely live to see. But in spite of his 
liberal temper, his fine perceptions, he did nothing as a judge—perhaps 
he could do nothing—to mitigate the shock of the changes that were to 
come. It would remain for the “Roosevelt Court” to reaffirm the national 
power, but that would be after an historic battle and in time of crisis.® 


II 


When, with these subsequent troubles in mind, we went back to the 
Constitution-making years and looked around at the world as it then 
had been and at the kind of men who had labored through the summer 
of 1787 in the Philadelphia heat, some generalizations could be made 
beyond those famous and often repeated ones of Beard, Hendrick, War- 
ren, McBain, Corwin, and other recognized authorities on constitutional 
history. It was useful to remember, for instance, that, although an abso- 
lute statement would be inaccurate, there was considerable truth in say- 
ing that the Declaration of Independence had been written under French 
influence and that the Constitution had been an English document. When 
the Declaration had been written the colonists had been getting ready to 
fight England and were looking for justification. None better could be 
found than that set out in the Declaration. It had been on a high level, 
and philosophic, even if ringing and vigorous; but it had happened that Jef- 
ferson was learned in the French tradition. Of course the pre-laissez faire 


5 The Supreme Court and the National Will (Doubleday, Doran: New York, 1937), p. 92. 
© Cf. C. H. Pritchett, The Roosevelt Court (Macmillan: New York, 1948). 
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English had owed much to the French, too. Adam Smith had travelled 
long in France, as the Duke of Buccleugh’s tutor, and only a practical 
streak had turned his Wealth of Nations into a justification of competi- 
tion. A good deal of the book had showed its derivation from the Physio- 
crates.’ Jefferson had been as far from being a business man, or from being 
influenced by mercantile thought, as anyone could well be. It was not 
strange that the Declaration, though conceived by an Englishman, and 
published in what was essentially an economic cause, should have based 
itself on principles of human affairs which owed their origin to a view 
of human nature and of human association as far as possible from that 
which was about to become dominant in Great Britain as a result (at least 
partly) of the publication of the most influential work on economics ever 
written.® 

But the Constitution had been something else again. A larger group 
had worked at it, many of whom had been either men of affairs or their 
lawyers; and there had been signs of a return to Englishry—Blackstone 
had a more obvious influence in the end than Montesquieu.® The French 
view of things had been heading up into a revolution; and men of sub- 
stance, such as our Constitution writers had been, had never enjoyed the 
prospect of disorder. Indeed the making of the Constitution could be in- 
fluenced by the “owners of personalty,” as Mr. Beard called them, pre- 
cisely because government in the several states, besides favoring “the rab- 
ble,” had undoubtedly become hopelessly corrupt and inefficient. Indeed, 
in these respects state governments had actually rivalled the otherwise 
unmatched futility of the Continental Congress. There had been no afflatus 
to sustain Washington, Madison, Hamilton, Morris, Wilson and the others 
through those trying months of summer; they had had need of none for 
what they wanted to do. These had been solid, God-fearing, respectable, 
and substantial English-Americans establishing order in the land. There 
had been among them mercantile men as well as landed gentry; and there 
had been lawyers. They had been educated in the Colonial way, which 
was to say, respectably, in the acknowledged classics. 

What property and occupational interests had meant to the making 
of the Constitution, Beard had shown. He had also explained why the 
whole document had been written so sparely, with such severe economy. 
Detailed protection for various interests had not been included; rather 
the whole government had been shaped so that those interests could not 
suffer. Many of the authors had been holders of rapidly depreciating gov- 
TIe —_ unjust not to give Locke his due. The Physiocrates, in their turn, had owed something 
§ Certainly the most influential up to 1929, Patten, Veblen, Mitchell and Keynes notwithstanding, since 


ever yet these writers had not had acceptance in the majority sense. 
® There was, in fact, an American edition of Blackstone. 
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ernment paper; or they had intended to speculate in it; or they had been 
holders of western lands which might appreciate in value. Assumption 
of the debt, together with provision for taxes to pay it, would make those 
interests safe, directly or indirectly. The central government had been set 
away from the people, checked and balanced carefully, given control of 
the military, entrusted with sole issuance of money; the states, moreover, 
had been forbidden to impair the obligation of contract. Thus the insti- 
tutions of the new nation had supposedly been made safe for the moneyed 
and the speculators, and put out of reach of the mob, the “turbulent 
people” such as Shays’ crowd, the demanders of moratoria, and the 
“whiskey boys” across the mountains. This cleavage had persisted. But 
there were paradoxes here as elsewhere. 

It had seemed curious that the line-up during the convention should 
have been Federalists versus Nationalists and that immediately afterward 
the great nationalist argument written by Madison, Hamilton, and Jay 
should have appeared as The Federalist. The Federalists had then been 
opposed by Jefferson’s “Republicans,” who had sought to imply that the 
“aristocrats” and “monocrats” were opposed to a Republic. But a reversal 
had taken place here too. Modern Democrats regarded Jefferson as their 
progenitor; and the Republicans looked back to Hamilton. Thus were 
names confusing. But there was another confusing sequence. Progressives 
generally looked back to Jefferson and Jackson as mentors; this obviously 
was because they had stood “for the people” and “against the propertied 
interests.” But Jefferson and Jackson had thought that everyone ought to 
be whittled down to the size of the smallest so that equality could be 
had. But in later years it had become usual to take this equality for 
granted and to regard other objectives as more important—such objectives, 
for instance, as improvement in the level of living, and greater security. 
These, it had gradually become clear, required a different attack. Pulver- 
ization, it had been admitted, could establish equality, but at so low a 
level of life as not to be worth having. Access to a generous as well as a 
secure life required the organization of industrial and social forces of a 
complex sort on a very large scale. Progressivism therefore had been re- 
quired to choose, so to speak, its objectives; it stood confused as the crisis 
of the depression deepened and refused to end. And the New Deal repre- 
sented this progressivism, hesitating before the problem, asking for light, 
calling for leadership, but all too ready to fall back upon the emotions 
long schooling in demagogic stereotypes had made so responsive. 

The truth about the “founding fathers,” as Harding had called them, 
was that if they had had in their heads any economic generalizations at 
all of a coherent sort, they must have been mercantilist rather than laissez 
faire ones. As economists they had been definitely pre-Adam Smith, even 
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if unconsciously so; they had acquiesced, even if tacitly, in control and 
regulation by the government; few of them had had the least vision, of 
course, of the large scale industry, of the complex corporate interlocking, 
of the technical revolution to come; and so controls had been conceived 
of as being as simple as economic life was simple.*® They needed no elab- 
oration in the Constitution. No one had argued that controls ought to be 
thought of as associated with freedom, equality, or the pursuit of happi- 
ness; and general welfare had been a vague sentiment which had included 
by no means everybody, as we could see from what had happened in the 
slavery argument at the Convention. But the protection of property had 
doubtless been intended, although not in the expanded sense, certainly, 
which later interpretations implied. Land and personalty had been tangi- 
bles and the founders had been more forthright men than later lawyers 
would have us believe. They had simply seen their advantage and had 
taken it. 
Ill 


The Constitution-writers had shared with their descendants the 
curious habit of agreeing to one course and taking another one, of blandly 
doing what seemed practical or convenient or necessary to them at the 
time, and ignoring the fervent declarations which supposedly had ex- 
pressed their intention."' People who did not know the English found this 
exasperating: they spoke of it contemptuously as “muddling through.””” 

Everyone knew that the Constitution, before it was finished, had con- 
sisted of a mass of compromises. Hamilton had not got his monarchy, 
Jefferson’s followers had failed to abolish slavery, Washington had not 
got his perfect union, and so on. No one of the creative minds had been 
allowed to dominate. The meeting, prolonged as it had been, had fallen 
before its end into meticulous and unexcited ways. Everything had been 
combed fine, vagueness had been made a virtue, nothing had come out 
clear and true, all had been face-saving, inclusive, mild. Only checks and 


® See em? ee in Morris Ernst’s The Ultimate Power (Doubleday, Doran: Garden City, 
» PP. 

“We had learned from be | the governmental domination of busi We had been 

brought up on the oe « tegulation—common herdsmen, common wine taverns, common 

chirurgeons, baker glass houses, common lightmen. Such was the common 

| a. < of England aon on July 4, 1776, England not only permitted all kinds of regulation, 
(Price fixing, but such regulation had been practised for centuries past. 

and leading officeholders in each colony had been brought ? under a com- 

mon practice and law which called for governmental regulation of business. . . 


11 Jefferson, the strict constructionist, who iated the Louisi Purchase without the shadow of con- 
stitutional authorization, was an obvious example. 


1 Nicholas Murray Butler was always fond of Congge * actical men” as those who “‘neither know 
what they are doing nor why are doing it,” efinition intended to show the jority of 
the academic mind which always knew thoroughly pF we it was doing and why it was doing it. If 
his hearers often felt that this described the intellectual snob who could not learn from the 
muddlers, Butler never realized it and always felt that he had created a significant bon mot; at 
least he r ted it many times. The truth, the historic truth, at least, was that what the mud- 
dlers did the academicians made a system of. They were usually late about it too, which was un- 
fortunate ‘ae the only use for a late apology was found by those who had reason for re- 

changes tended to accumulate as historians and social scientists, of the 
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balances had been precise. The document had doubtless been felt, by 
the solid and careful majority, not concerned beyond establishing order, 
protecting their class from encroachments and going as far toward the 
English system as possible, to be one which was safely high-minded and 
non-committal. So, on the whole, it had proved to be. The Bill of Rights 
had of course been an afterthought, not a product of Philadelphia but of 
later amendment. Even that must have seemed as harmless to English- 
men as the ten commandments, and, perhaps, just about as binding. But 
Philadelphia had not gone even that far. The change from the atmos- 
phere of the Declaration to that of the Preamble had seemed like a drop 
in temperature of many degrees. In the single sentence which had con- 
stituted the Preamble there had been mentioned six “in orders”: none of 
the first four had shared the climate of the Declaration; only the last two, 
“promote the general welfare, and secure the blessings of liberty,” had 
referred, even remotely, to the former French involvement, and even 
these had been almost equally eighteenth century English, for “general 
welfare” had been far more a mercantilist notion than a laissez faire one, 
and the “blessings of liberty” phrase might have been thought to have 
its ancestry in the Magna Carta, for instance, as easily as in the Encyclo- 
pédie. True, these had been men who, in the decades just past, had been 
loyal to king but not to Parliament; still, many of them had shared, per- 
haps unknowingly, the ancient care of the Commons for its rights against 
the crown. These had been not great gentlemen, most of them, but mem- 
bers of the middle class. 

This sort of interpretation of what went on in Philadelphia and of 
the document which emerged had seemed to gain credence as research 
had revealed more and more of the debate at the almost undocumented 
meetings. The results which had been achieved had not been owed to 
such unworthy motives as the debunkers sometimes implied. Many dele- 
gates had possessed real dignity, and, as well, a high-minded devotion to 
a cause which still inspired enthusiasm—the protection of property. The 
establishment of strong bulwarks against such disorder as would threaten 
property had been considered to be in the public interest. Even Luther 
Martin and his followers had commanded respect for earnestness. Some 
had found it hard to forgive what had seemed to them a disloyal spirit; 
on the other hand the Martin group had represented truly enough the 
Jeffersonian concept of welfare. Washington had sometimes despaired 
because of the differences; unity had required of local politicians sacrifices 
of such unusual cruelty, and their holding back from yielding had been 
signalized by such horrific threats! He had often felt that nothing would 
be done. So had others. But he had miscalculated the forces on his side, 
of which the most important was the chaos into which all public func- 
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tions had fallen. That this had exerted the compulsive influence of fear 
there is ample evidence. Gerry, for instance, had written to Monroe dur- 
ing the debate over the Sherman compromise: “Unless a system of gov- 
ernment is adopted by compact, force, I expect, will plant the standard; 
for such an anarchy as now exists cannot last long.” It had been this fear 
which had modified the prevalent localism. These solid men had known 
after all that the disease of disunity must be cured by the establishment 
of something approaching its opposite. The heroes of the convention, in 
the traditional American belief, had always been the workers for unity. 
Of this their instrument was to be a strong central government; the states 
were to be subordinate. This was the issue of all others which had caused 
controversy and challenged failure. It had required the most sacrifice; it 
had called for motives of generalized interest to which politicians had 
known it was costly for them to respond. How severe their opposition 
had been and how dreadful the effects of the compromise needed to con- 
ciliate their savage opposition, Americans would have good cause to learn 
in every crisis thereafter, though few of them would discover it, for the 
cancer of disunity had been only partially removed. The Union, in the 
final document, had not become the nation which Washington, Madison 
and Hamilton had worked for. It had become a federal government, as 
they had feared, not hoped, it would. In spite of a Civil War, it still 
was federal in 1933. 


IV 


Looked at in a generalized way, the struggle at Philadelphia had been 
only one of many over this same issue. The severity of the crisis then, 
the imminent threat of civil disturbance, had forced the furthest single 
advance ever made in the direction of a necessary American evolution; 
but it had not gone the whole distance. Nor had the gap been spanned in 
any crisis since. Indeed, it sometimes seemed as though industrial society 
had slipped back further in good times than it had moved forward in 
troubled ones. The peculiar circumstances of climate, resources, geogra- 
phy, and position in the scale of technical advance, had, because of the 
profit to be made in their exploitation, and, again, because of the kind of 
tactics employed in the reforms made necessary by the excesses of ex- 
ploiters, confused issues and substituted regress for progress. Disunity 
seemed to be a requisite both for the ravaging of our resources and for the 
occupation of our empire. Unconscious combination for this purpose had 
been formed very early by farmers and the “hard-faced men” who had 
built and looted railways, exchanges, mercantile concerns, and mineral 
wealth. They had seemed on the surface, and certainly to themselves, 
to be the deadliest of mutual enemies. During the whole nineteenth cen- 
tury successive agrarian movements had worried big business and its law- 
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yers; not even the growing strength of labor had been such a source of 
concern. For the farmers, through the equal representation of rural states 
in the Senate, had always held the balance of power in Washington and 
had often used it. But the farmers had not known what was bad for big 
business any more than big business men had. Both had gone through a 
whole century palpitating with futile emotions, one of hate, the other 
of fear. This was part of the progressive confusion (which still existed) 
of littleness with security, of equality with welfare. The crisis of the nine- 
ties which resulted in the anti-trust laws had been the culmination of an 
old agrarian aggressiveness. Trust-busting had been the farmers’ solution 
for their distresses. But big business had thought so too; while the one 
had worked grimly to demolish its enemies, those enemies had alternately 
trembled, shouted about radicalism, and sought to whisper in the ears of 
beleaguered judges. Both had awakened slowly from the nightmare of 
recrimination, the farmers to disillusion, big business to unharmed tighten- 
ing of its grip on commerce and resources. Its old confidence and rapacity 
had gradually returned as it learned with amazement that no real injury 
had been done. The agrarian interests, more diffuse, more stubborn, more 
deeply involved than could be admitted in exploitations and specula- 
tions of their own, had refused to understand why the great guns they 
had loaded in Washington had come to be regarded rather benignly than 
otherwise by the interests they had been intended to destroy. 


Vv 


All this confusion had been part of the intention, and involved in 
the objectives, of the men who had so nearly wrecked the constitutional 
convention and who had succeeded in leaving for themselves and their 
successors plenty of unpoliced areas in which to hunt for speculators’ and 
exploiters’ profits. President Wilson had an instant of pure genius when 
he had distilled into one of the shortest sentences he ever wrote a whole 
philosophy of political economy: “No monopoly,” he said, “ought to be 
private.” That had been one of the strangest and most prophetic (as well 
as the most compressed) statements any progressive had ever made: 
strange, because it ran counter to the whole of its author’s elaborate New 
Freedom, and prophetic because it reached backward toward our most 
realistic workmanship in public affairs, and because its “ought” looked 
toward a revised future. More than two decades later it was to be repeated 
by President Roosevelt in an address to Congress on the state of the 
nation. Wilson had had only that flash of insight; nothing else showed 
that he intended to follow it up: but President Rovsevelt would have 
begun to find himself by the time he used it. He was to recognize in that 
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sentence a truer statement of necessity as well as of tradition than could 
be found in all the millions of words of the elder La Follette, or Borah, 
or any other of the agrarian progressives.’ 

The advocates of centralization at Philadelphia had had plenty of 
cause to know the strength of partisanships, of local alliances, and of 
profitable escapes from central scrutiny. Indeed they had seemed to exag- 
gerate the strength of localism and private interest—at least Washington 
had. He had written to Hamilton in July of 1787: “I almost despair of 
seeing a favorable issue to the proceedings of our convention, and do there- 
fore repent having any agency in the business.” He had gone on, in a 
naive sentence, to explain why: “The men who oppose a strong and ener- 
getic government, are, in my opinion, narrow-minded politicians, or are 
under the influence of local views.” This last had been a remarkable in- 
stance of the General’s talent for understating his own emotions. But the 
implications had been clear enough. Why should a narrow-minded poli- 
tician be opposed to strong government? Why else than because he could 
see no way to profit from it? Why could he not profit from it? Because he 
would no longer have favors to trade either for money or for security in 
his job. His alliances with businessmen who stood astride the channels of 
social income would be broken. He would be useless to them. And why 
would men who were “under the influence of local views” be opposed 
to strong central government? Not for theoretical reasons, but for real 
ones. Local views meant local prerogatives, the power to harass enterprise, 
to profit from administrative confusion. Why had the nobles fought the 
kings? Why had the nation-making of Europe been accompanied by such 
bloody wars? So that the nobles, men of “local views,” could keep their 
privilege to exploit lesser folk within their own domains and to levy 
tribute on inter-domain commerce. The reasoning was sufficiently clear. 

Washington and Hamilton had understood each other well enough. 
Neither had ever been troubled by the American vice of hypocrisy, the 
hypocrisy which hid motives, confused policy and ended inevitably in 
disaster. For the “politicians” and “men of local views” had prevailed to 
a damaging extent and all of Hamilton’s determined interpretative genius 
and Washington’s solid integrity had not been effective in preventing the 
harm both agreed had been done when the Constitution was signed. 
They had thought the compromise fatal. 

In looking back at the constitution-making process we had to make 
some distinction between what had been wise for that time and what 
for later times; also we had to control our sympathies. There had been 


13 The reference was brought to him by this author, who had long seen it as a possible clarifying form- 
ula for the Rooseveltian dilemma. The President was delighted with it, and used it not only in 
this address but on numerous occasions in conversation. It did seem to clarify in the long run, 
though in the particular context the confusion between this new idea oud 5 procedures 
then being discussed was obvious. The Public Papers and Addresses of F. D. Roosevelt (Random 
House: New York, 1938), vol. 4p p. 82. 
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good reasons why certain interests beyond those referred to so contemptu- 
ously by Washington had opposed centralism. There had been times when 
debts had had to be forgiven and paper money resorted to—not, of course, 
that men like Washington would ever admit it! There had been hard- 
ships in the colonies which could only be relieved in these ways. People 
who had been poor then had been terribly poor and there had been little 
if any public aid. It was no wonder that they had rioted and intimidated 
local authorities. But these had been crisis phenomena. Respectable states- 
men had not usually recognized them as desirable elements in a permanent 
public policy. In recognizing that many of the Constitution-makers had 
bulwarked their own fortunes and had shaped the Constitution with this 
object prominently, and, in the case of some of them, exclusively, in view, 
we could also remember the case of Hamilton, who had had nothing to 
gain. True, he had despised that “great beast,” the people, but his ad- 
vocacy of national powers and later of cementing the speculators’ and 
financiers’ interests to the young government by appealing to their cupidity 
had been as pure in motive as even the most critical democrat could 
desire. 

There had been men whose views were local for unpatriotic reasons; 
but there had been others whose views were local because local govern- 
ments could be made to give some relief from the intolerable demands of 
creditors and landlords. Washington doubtless despised them equally. 
Nevertheless his reasoning had led, from whatever motives, to a policy 
from which all in the long run might benefit, tenant as well as landlord, 
debtor as well as creditor. It might be a very long run indeed, but the time 
would come when the central government would be predominantly the 
people’s and when “the great, the rich and the good” would discover that 
their security lay elsewhere—in disunion, in federalism, in states’ rights. 

Progressives frequently seemed unable to discriminate between per- 
sonal dislikes and unwise national policies. It had for a long time been 
fashionable among them to label Hamilton “aristocrat,” and to dismiss 
his vision of our national needs along with his pessimistic view of human 
nature. Progressives fancied themselves to be democrats, and no aristocrat 
in their view could possibly have had a correct view of social needs. This 
was careless, because Hamilton, far more than Jefferson, had divined 
what was going on in the economic world and what needed to be done 
about it to preserve the country’s integrity. He would not have seen the 
necessity for what we later called “industrial democracy,” meaning less 
tyrannical management; questions like this had still lain more than half 
a century in the future. Even Jefferson had been an agrarian democrat— 
he had not thought of democracy as involving any change in the manage- 
ment of enterprise. None of the constitution-makers had been prophetic 
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in this way, democratic in the sense of anticipating the participation of 
labor in management. Jefferson’s feeling for local control, for severe limita- 
tion on any government except that of the town meeting sort, had been 
scarcely realistic in his own time and had grown less applicable in every 
decade afterward. Hamilton had refused to lean on an unprepared, a 
hitherto unconsidered, class. Not only had he despised the mobs he had 
subdued in New York, and the common soldiers who had deserted his 
commands so freely; he had felt that they could add no strength to a 
government which might depend on their support. Not only by instinct, 
then, but with what he thought was good reason, he had believed in the 
winning over of the wealthy. 

Washington, the Madison of that day, and others, who were to be 
called Federalists, had shared that view. President Roosevelt, far down 
the years, would not dare go all the way in breaking with the class whose 
support Hamilton had felt it necessary to buy, though he was to go far 
enough to bring himself such hatred as few American leaders have ever 
incurred. But President Roosevelt’s problem was to be a different one; the 
world would by then have gone over to large scale enterprise and its con- 
trol by powerful financiers; and a strengthened central administration was 
to be the imperative condition for a government which could be expected 
to establish security and a high level of living, rather than protection for 
creditors and landlords. President Roosevelt, in other words, would have 
to risk the ill will of the administrators of most of the functions of society, 
because their interests would be involved with those of the “economic 
royalists” even when they themselves were not members of that group. 
The economy would not be able to operate without them; but would they 
work for the objectives he had in mind? His problem was to be the same 
one, in a patriotic sense, which Hamilton had faced. Both would, in the 
view of historians, share the same detachment from personal interest, 
the same intense feeling of nationality. But the Roosevelt world was to be 
infinitely more complex. There would have been several generations of 
universal education and immense improvement in the means of mass com- 
munication, however sinister the control over them by reactionary pub- 
lishers! He would be able to look to a larger, a less propertied, group than 
Hamilton had found for support. 


VI 


It would be amusing, later, to speculate on the kind of constitution 
a contemporary convention might have written. The impression was given 
by practically all public utterances of statesmen that not a comma would 
have been changed if it were all to be done over. Dismissing this as another 
symptom of duality, hypocrisy, or whatever it may be called, we could 
see that if such an undertaking could in the beginning slough off the load 
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of reverence which the world’s oldest surviving written constitution neces- 
sarily carried, much the same sort of struggle would take place. 

“Due process,” “general welfare,” and half a dozen other terms of a 
similar sort would be described by one person as vague or evasive and by 
another as elastic or inclusive. It was doubtless to them that the Consti- 
tution owed its survival—to them, to the doctrine of implied powers which 
Hamilton, in the emergency of the struggle for a national bank, had in- 
vented over-night, and to the bold assumption by Chief Justice Marshall 
of the power to declare laws unconstitutional. But even this elasticity— 
or evasiveness—would not prove sufficient to cover certain contingencies, 
as appeared when we looked more closely at interpretations of the com- 
merce clause which left wide gaps where no powers ran; nor could evasive- 
ness and generality make up for certain outright defects which were un- 
foreseen, but natural, nevertheless, considering the preoccupation of the 
founding fathers with checks and balances. The Senate had powers which 
were beyond its probable wisdom and which had been extended into the 
executive sphere again and again to the embarrassment of the Presidency. 
The make-up of that body, moreover, determined that its majority should 
always represent the least industrialized regions of the nation, and that 
it should therefore frequently exempt itself from the governing mandate 
of the people and become merely a forum for exhibitionists and a refuge 
for squalling patriots of the kind who hid their subservience to private 
interests behind a barrage of privileged blackmail. This situation had 
been bettered by the change in 1913 to direct election, but the sickness 
had not been cured. A long and secure term, the prevailing gentleman’s 
club atmosphere, and the restricted electorate on which it depended, all 
combined to create a situation which only major surgery could correct." 

The way in which the Senate was constituted had been arrived at 
after a bitter, and, as it would turn out, an irrelevant struggle. What had 
been intended to be a protection for small states would turn out to be 
protection for small business. It was at the time of compromise on this 
issue that Washington had fallen into despair. Would the struggle have 
been as bitter later? Would it have been settled in the same way? 

If the Constitution were being rewritten in 1933 and the question had 
arisen whether it might be desirable to include clear language giving the 
federal government power over business in all its branches, over commerce 
wherever it reached, over the standards for products and services of 
whatever sort, including the power to plan production and require con- 
formance of federally licensed corporations to the plan, and the power 
to regulate prices and capital issues, not many progressives would have been 


14 Such a mistake as this was simply a mistake, impossible to reinterpret, fixed as it was in a privileged 
institution. It had led to the gradual assumption of executive and judicial powers that body 
until the administrative situation rivalled the chaos which had prevailed under the Continental 
Congress and had led to the Constitutional Convention. 
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found to argue for it, and not many progressives in the past would have 
favored such federal power. Certainly Theodore Roosevelt and his fol- 
lowers would, in their time, have been against it; so would the economists 
(except Patten and Veblen) and the muckrakers, who had paid little 
attention to the federal government anyway;'® Wilson and LaFollette, 
who were pulverizers, would have opposed, and so, at one time, would 
President Roosevelt. 

Or if the question had to do with a government of “checks and 
balances” as against one framed to perform large functions with efficiency, 
not checked to prevent hasty action but implemented for the expedition 
of public business; not concerned with the fear of delegated powers but 
rather with the fear of insufficient ones for the duties to be carried out; not 
balanced by an obstructive Senate but equipped with an unicameral 
legislature, responsive to the electorate, performing only strictly legis- 
lative functions—not many progressives would have favored this change 
either. It is a little hard to say why, because there still would have been 
an apportionment of functions among law-makers, law interpreters and 
law executors; and each branch would have been freely responsive to the 
popular will after such a revision, not hampered and exasperated by a 
wholly useless upper legislature, obsessed with its own importance and 
with license to meddle in the functions of both executive and judiciary. 
Still it is all but certain that most progressives would turn out to believe, 
really, in that dictatorship of the middle class which, because of incom- 
petence and because the dictatorship would be vigilant in nothing but 
defense of its own interests, had landed the nation in an economic disaster 
which would require severer measures to cure than any progressive would 
admit to be necessary. 

Yet another compromise, on the question of amendment, had always 
been in the minds of the constitution-makers. They had recognized that it 
would be impossible for them to “make a faultless government.” Not even 
such saving phrases as the “necessary and proper” description of the laws 
the Congress might make to carry into execution the “powers vested by 
this Constitution in the Government of the United States, or in any 
officer or department thereof’?® could provide sufficiently for inevitable 
change. It had been thought that the scheme adopted—proposal of amend- 
ments by two-thirds of both houses of Congress and ratification by three- 
quarters of the states, or proposal by convention and ratification by three- 
fourths of the states'’—would, as Mason had said, “provide for them 
[amendments] in an easy, regular and constitutional way.” And these 
provisions had in fact made amendment easier than it had been under 


15 Except David Graham Phil whose Trenton of the Senate in Commopelisan in 1905 wes 0 series of 
exposures too severe to published in form. 


16 This is the last clause in section 8 of Article I. 
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the Articles of Confederation, when unanimous consent of the states had 
been required. But, as in other instances—the move toward unification 
and power for the central government, the move away from small-state 
domination of the Congress—the direction had been steady but the dis- 
tance insufficient. The leaders had known that they had not gone far 
enough, but had thought they had got all the concessions they could from 
“the narrow-minded politicians” and “men under the influence of local 
views,” which was probably true, and excused them, but not twentieth 
century progressives, for satisfaction with the document. 

Amendment had been much more easily accomplished in the early 
years than later, whether because the first ten amendments had incor- 
porated the Bill of Rights, which was in demand anyway,™* or because 
resistance to change had grown with the years. Probably both of these 
were effective reasons; but so also, probably, was the development of that 
reverence of which I have spoken. Amendment certainly had come to be 
regarded far more seriously as interpretations had narrowed the vague- 
ness of the saving words and phrases. For the Court had favored power- 
ful interests which thus had become what was called “vested”—that is, 
beyond reach, accepted, bound about with legal defenses. As they had 
prospered thus, they had been able to resist, in ways which moneyed 
men come to know about, any attempt to amend the basic law. There 
was the fact too that as our economy had expanded and become diversi- 
fied, regional interests had been added to those which had existed in 
the late eighteenth century until the fitting of interpretation to their 
needs had gone very far. 

With the increase of interests, the weight of the negative had grown 
immensely. The inertia of balance, the fear of change, had become greater 
as prosperity had descended on those who possessed the strength to pre- 
vent encroachments. The result had been not only partisan interpreta- 
tion and dangerous narrowing of the deliberately generalized provisions of 
the Constitution, but increasing difficulty of amendment. What Mason 
had thought achieved had been stolen from the people by the courts and 
the “vested interests.” A loosening here was an urgent requirement if 
there was to be adequate political adjustment to imperious technical 
changes. Yet progressives had been most fearful of alteration in the basic 
law except for what, in principle, were really conservative measures—such, 
for instance, as the income tax and child labor amendments. And even 
with several years of depression behind them and with a business debacle 
occurring, no one could agree to anyone else’s ideas for change. There 
was no model in the progressive mind for a government which would 
accomplish what progressives might want done. 


1 Article V. 
18 The promise of their incorporation was almost a condition of ratification. 
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Yet it was agreed that without a thorough reorganization which would 
enable it to function more effectively, added duties laid upon the federal 
government would be empty gestures. Without rigorous governmental 
control of business, the demands for security, for justice, for liberty, and 
for equal opportunity, which would grow more insistent all the time, 
could not possibly be met. Without easier amendment there would be 
growing maladjustments between law and social needs. Progressives, many 
of them at least, were to favor no proposal for reorganization. Or if they 
did, they would consent to join in no one else’s plan, even that of a Presi- 
dent who had been overwhelmingly elected. On the whole they were to 
remain devoted to one futile panacea: the attack on monopoly, which, if 
it succeeded, would reduce possible levels of living immeasurably, but 
which would escape this result by virtue of being as impossible as it would 
be plausible. 

VII 


President Roosevelt was a progressive too. No more than the rest did 
he realize the sad impotence of the instruments of power with which his 
beginning administration was equipped to carry on crisis government. Or, 
rather, he had just begun to realize it. He, too, revered the unity group, 
the workers for federal power at the Constitutional Convention. How- 
ever, he did not see—at least at once—that their deeply compromised work 
was yet to be completed. No progressive did. Each of them shared the 
American fault of easy praise and simultaneous contempt. The President 
had not thought much about available instruments, or, indeed, further 
about policies, than his predecessor progressives until he was faced with 
the necessity for action. He had assumed that what was available he could 
use with sufficient effect—for expanding purposes, to be sure.His think- 
ing about issues of this sort was influenced by his situation. As a candi- 
date for the Presidency, and in preparing for the assumption of duties 
after nomination and after election, he had been the Governor of a large 
state, the same one George Clinton had been Governor of when he had 
struggled against ratification. Some things he had done and some things 
he had said showed how the gubernatorial experience had influenced 
him.?” 


19 When he was President, Lincoln had set forward the executive evolution in his turn more, perhaps, 
than any President between Jackson and Roosevelt. It is amusing, in view of this, to read his 
orthodox Whig views, stated in a speech in Worcester, Massachusetts. “‘This principle that the 
people should do what—under the Constitution—they please, is a Whig principle. . . . It was the 
platform on which they had fought all their battles, the resistance of executive influence and the 
principle of enabling the . to frame the government according to their will.’’ Lincoln had 
been a Congressman then. is was a lesson he must have learned from Henry Clay and Daniel 
Webster, who had tried to teach it to two Presidents—Polk and Tyler—with poor results. Lin- 
coln’s speech has a family resemblance to certain ones of Mr. Hoover. The Republicans, like the 
Whigs, had been pm neee ag | against a strong executive, though they had produced several of 
them. The reason obviously lay in the alignment with business interests who sought division and 
therefore freedom from regulation. In many of these interpretations I find myself in agreement with 
Dean Alfange, as has been noted before. 
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He had a tendency to believe in the enlargement of the states’ ad- 
ministrative functions. But not, perhaps, by now as much as some of his 
utterances would indicate; for after all he was even more familiar with 
Washington than with Albany. He had been there for eight years as an 
Assistant Secretary, and one who had been given strenuous work to do, 
moreover, so that the federal government was familiar ground. Some of 
his insistence on states’ rights may have been for political purposes, 
since at that time the national government was headed by a Republican, a 
probable campaign rival; but on the whole, aside from talent for adminis- 
trative management, which no one realized that he possessed, President 
Roosevelt shared the attitudes, the ideals and the naivete of most pro- 
gressives of his generation. The succession of Republican presidents who 
followed Wilson had been disparagers of enlarged federal power. Each 
of them had seemed interested in contracting rather than expanding 
Washington’s responsibilities. (This disparagement would become the most 
notable feature of Mr. Landon’s campaign, as it had been of Mr. Hoover’s 
first one.) This curious reversal was significant; for Wilson, in spite of 
holding a contrary theory, had been, and President Roosevelt would be- 
come, in spite of all he had said as Governor, responsible for the resump- 
tion of the trend so evident when the Articles of Confederation are com- 
pared with the Constitution. And they were Democrats, not Republicans, 
supposedly in succession to Jefferson, not to Washington, Madison, Hamil- 
ton and Jay. Their praises would be all for Jefferson too, but their acts 
would look toward the enlargement of federal powers. Would this be 
because Democratic objectives could be gained only in this way? Would 
objectives be more precious than instruments when, for practical pur- 
poses, one had to be sacrificed? And why, at the same time, would Re- 
publican leaders take the opposite view? 

It is not hard to think of one plausible reason for this paradoxical 
situation. Enlargement of central powers had been made necessary by en- 
largement of the scale of business. Progressives had consistently favored 
the regulation of business, not always in the same way, but always with 
the same final objective, roughly to be defined as the enhancement of 
human welfare.”° After the failure of Progressivism to establish itself as 
an independent political party under the leadership of Theodore Roose- 
velt, it had somehow made a curious capture, under two great leaders, of 
the old Democratic party. The Democrats had not sought this, most of 
them, especially the Southern politicians; and the machines in such cities 
as New York and Chicago had tried actively to avoid it. There is no 


2 These matters, too, will repay further examination in due course. 
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way to describe what happened except as accident. Champ Clark, merely 
another politician of the Harding type, might well have been nominated 
at Baltimore in 1912; it had taken forty-six ballots to decide that Wilson 
and not he should be the candidate. Then, with the split in the Republican 
party, and, in 1932, with the country simply aching to repudiate Mr. Hoo- 
ver, any decent Democrat would be able to win. He would not need to be 
a progressive. Instead the country would not regard President Roosevelt 
as having any such leanings until after his election. It had been sheer 
accident. The party politicians, Garner, Byrnes, George, Connally, Bu- 
chanan, Jones, Robinson, Harrison, Doughton, Steagall and Sumners, for 
instance, mostly came from the solid south and had served as Senators 
and Representatives even during the Republican regimes; there had been 
no progressive among them. They had become so used to the lazy life of 
official opposition that the Howe-Farley campaign for Mr. Roosevelt’s 
nomination had taken them by surprise; the necessary delegates had been 
gathered in before they had been aware of what was going on. The new 
administration would be some two years old before they would realiy take 
fright at the Roosevelt leadership. Huey Long and Father Coughlin would 
until then be creating so much disturbance on what they would take to 
be the left that Mr. Roosevelt would not at first seem very radical. Be- 
sides, he would be respectfully friendly; he would call them by their first 
names even though he would not take their advice. They had now risen 
unspectacularly to leadership in the Senate and House; they were hold- 
ing the chairmanships of all the important committees. Mr. Farley under- 
stood their patronage needs; there would be no nonsense about that. So 
Mr. Roosevelt would get a long start before they could catch up with him. 
It would be luck at first and then good management. But he, no more 
than Wilson, would be able to make progressives out of southern Bour- 
bons. That description would be exactly as apt at one time as another. 
Their commitment to the party’s titular leader would involve them in 
none of his progressive policies. There never would be the least doubt 
about that. The party therefore would remain a coalition of disparate 
forces and after a while it would begin, as might be expected, to display 
internal revolts engineered by the holdover reactionaries, by the tradi- 
tional Senatorial enemies of the Presidency, and to suffer also assaults 
from without, not only from Republicans who would be bound to go 
through such motions, and in reality would go through only a few half- 
heartedly, but also from disloyal progressives who would be utterly un- 
able to subordinate their injured egos to Mr. Roosevelt’s popular su- 
premacy. 
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Some years before the beginning of the now deep depression which 
the New Deal was expected to meet in some way or other, Mr. Lindsay 
Rogers in his essay on the Senate had written: 

In making these adjustments [the Connecticut Compromise, etc.], the framers 
were as much concerned by the dangers of democracy as by the necessity of pro- 
tecting the small states. The Constitution was ingeniously and meticulously contrived 
to bridle the majority and protect established rights. It created different sources of 
political power for the several branches of the government, and then, as an extra 
safeguard, checked and balanced these branches against each other in the exercise of 
their authority. . . . It is entirely possible, therefore, that a popular demand for par- 


ticular legislation must continue unabated for six years in order to be effective, and then 
it may later be made nugatory by judicial review.” 


It was well to be realistic not only about what was expected of Presi- 
dent Roosevelt but about what, in the nature of things, he could accom- 
plish. He, as chief executive, would be equipped with great original pow- 
ers of office; but those powers would have been confined within certain 
limits not only by the system of checks written into the constitution so 
that nothing precipitate should be done,” but also by a hundred and 
forty years of evolution during which power had gradually accreted to 
the competing Senate because of a slight original advantage. The execu- 
tive office had been impaired by the incursions of that body into such 
executive matters as appointment; but more importantly it had become 
weakened by constant congressional aggression in the determining of cer- 
tain policies, of which the most conspicuous were foreign relations (in 
which isolation was the standard), the regulation of commerce and of 
business according to the formula of struggle among small competitors, 
and the simple donation of various benefits to farmers. Matters had gone 
even further than this: in the case of such agencies as the Tariff Com- 
mission, the Interstate Commerce Commission, and especially the Federal 
Trade Commission, there had been established “quasi-judicial” bodies 
which regularly and as a matter of course performed important execu- 
tive functions with complete independence of the President. As a matter 
of fact they answered only to the Senate, although their legislative duty 
was to the Congress. But even this was not the worst. Under an act of 
1921, during Harding’s presidency, the office of Comptroller General had 
been created, ostensibly to perform the perfectly proper function of car- 
rying out audits of the executive department for the benefit of the Con- 


21The American Senate (Knopf: New York, 1926), pp. 13 ff. 


22 These checks had been devised, it must be remembered, with Shays’ rebellion fresh in mind, 
and with moratoria and paper money constantly in view. The propertied founders, as Mr. Beard 


has shown, had been determined to prevent any more of that sort of thing if nothing else was 
accomplished at all. 
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gress. Soon the first appointee to this office, a certain McCarl,?* had be- 
gun pre-auditing expenditures, thus determining whether the plans of the 
executive to make expenditures were in accord with the intent of author- 
izing legislation. This was what he had said he was doing, which was out- 
rageous enough, but everyone had known that what he was really doing 
was preventing expenditures which he happened not to like, or which his 
particular friends in the Senate wanted shaped in certain ways. And for 
eleven years, long enough to establish the practice in the customary way 
of bureaucracies, this had been going on. 

Such slow, almost unnoticed, changes had modified the constitutional 
situation appreciably.2* On the whole the executive had lost power rather 
than gained it. A considerable contribution to this result had been made 
by the most recent Republican presidents, Taft, Harding, Coolidge and 
Hoover, generally acknowledged even so soon to be among the weakest 
of the line since Madison. This, however, was not their worst fault from 
the point of view of one badly needing executive strength; much worse 
was their actual and persistent disparagement of the office itself. Of all 
the many paradoxes and anomalies in our constitutional history, this ten- 
dency of modern conservative or reactionary presidents to allow their 
prerogatives to be attenuated, sometimes even stolen, was about the 
strangest. Washington and Hamilton were claimed by modern Repub- 
‘icans as predecessors. Their preference had been for a strong executive: 
Hamilton had favored a monarchy; Washington had jealously enhanced 
the dignities of his office. Jefferson had set the opposite fashion; for ten 


BA cmap from the New York World Telegram, February 4, 1938, is in point here: 
‘To meet the charge that the Comptroller General’s rulings are autocratic and final, Senator 
i has offered an amendment to the existing law providing for appeals from his rulings to the 
ted States Court of Claims. 
“The first and possibly the last Comptroller General was John R. McCarl, whose term ran out 
two years ago and whose place President Roosevelt has not filled. 
“Mr. tl rose from obscurity rather suddenly when President Harding named him to a 
plecs, ther commanded power second only to the Chief Executive. A small-town lawyer in 
Neb., he came to the pete of George W. Norris, then a judge. When Mr. Norris came 
to the Senate in 1914 he brought Mr. McCarl to Washington as his secretary. And when Con- 
gress, seeking economy, created the Comptroller Generalship to check on executive spending, 
President Harding named Mr. McCarl to the post at Senator Norris’ urging. 
“His rulings plagued federal officials from Cabinet members to clerklings. His 2,400 ac- 
countants, lawyers and other experts in the general accounting office watched pennies as well as 
dollars. Many of the McCarl rulings have been criticized as unjust, prejudiced and picayu- 


ni 

“Mr. McCarl now is practicing law in Washington.” 

But as everyone knows, McCarl did have a successor. He was Mr. Lindsay Warren, who 
turned out to be “‘just —o McCarl,”’ so much ~y the office shape the man. 


ferred 

cratic group which also included Walsh of Sinsation, King of Utah, Bailey of North Car- 

olina, Burke of Nebraska, and George of Georgia. Byrd always seemed to feel the same sort of 

grievance that Wheeler felt because another ha Seseme president. The author will always recall 

with amusement standing on the curb in Chicago at the time of the 1932 Convention and being 

vastly entertained, like a small boy at a circus, by Byrd’s various passages in a large open car 

with numerous outriders on screaming motorcycles. e can hardly exaggerate the seriousness 
with which all , Senators contemplate elevation to the presidency. Byrd’s horizon included a 

the various sy of ec so that he gained attention from the new: 

— but from few others. His campaign ‘te the presidency was a secret to most’ ae i om 


instance, had written an article which had been published in The New Re call 
Usurping Senate.’’ The title indicates his intent. The political scientists all knew ‘what was go- 
ing on, though they differed on the question of desirability. The people, however, continued to 
look to the executive as their tribune in pathetic ignorance of his stolen powers. 


sien that is only by experts. There were plenty of commentaries. In 1915 Hen pe Jones Food, ¥ 4 
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years he had campaigned against the believers in centralization and in 
strong executive power; on his inauguration day he had walked alone from 
Mrs. Conrad’s boarding house to his installation, refusing the military 
escort and the chariot with outriders which Washington had used; 
at White House social functions he had recognized no rank of any sort. 
Modern Republican presidents had gone further on the issue of executive 
power than the great Democrat ever had. Taft, Harding, Coolidge, and 
Hoover had prepared for President Roosevelt an executive office which 
had been deliberately emasculated; had prepared a whole federal gov- 
ernment, in fact, with a shivering fear of being called “dictatorial,” “bu- 
reaucratic,” or any of the other of the publishers’ favorite terms of reproach 
for strong action against those whom Mr. Roosevelt, in retaliation, would 
call “money lenders” and “economic royalists.” 

The well-situated people of modern society were by no means satis- 
fied, however, merely to emasculate the executive. They wanted all gov- 
ernment, especially the federal government, to be weak, since anything 
it might do in the circumstances would be more than likely to upset ar- 
rangements favorable to them. Big business had long since escaped the 
geographic boundaries of the states; it no longer worried much about 
them—though Justices Holmes and Brandeis never would admit this fun- 
damental alteration in economic facts. State regulations were at times wor- 
risome to business; but the real contemporary menace lay in Washington. 
The potentialities of a federal power loosed by some demagogic tour de 
force became a nightmare possibility. The Republicans, therefore, had 
gradually reversed the position on this matter which they had inherited 
from Hamilton, the centralizer, from Lincoln, the preserver of the Union, 
and from McKinley, the imperialist. They had deserted Marshall and 
gone over to Taney—but for their own reasons, not for his. 

President Roosevelt’s first concern, if he was to go any way toward 
meeting the pathetic expectations of a people sunk in disaster, would be 
to reverse an excellent job of Republican sabotage of the federal govern- 
ment, as well as of the executive office. He would face the possibility, no 
matter what the people wanted, that Mr. Rogers had seen so clearly; he 
might go on pressing the Congress for ameliorative action for years, and 
then, when he had got it, it might be made nugatory by judicial review. 
But, as Mr. Herridge, the Canadian Minister, was to remark, having 
watched the struggle from his chilly palace on Massachusetts Avenue for 
some years, “By God, it was a gallant effort!” Mr. Roosevelt was to take 
on the whole job at once. 

There had been, in effect, a double nullification controversy going on 
down to Mr. Roosevelt’s time, a controversy having to do not with the 
judiciary but with federal jurisdiction in the first place, and executive 
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powers in the second place. Even the weak presidents who had believed 
in no centralization which could strengthen the government in its con- 
test with business for the control of society had occasionally flared up in 
anger at some encroachment on their prerogatives. This in itself had 
indicated that the issues of centralization and of enhanced executive 
power ought, in spite of their frequent concurrence, to have been more 
clearly and steadily distinguished. For although both had gone the same 
way, and both had needed reconstitution, different remedies had been 
called for. The Congress ought theoretically to have had an equal stake 
in vitalized federal powers, and would actually have had such a stake 
if its real and recognized constituents had been common folk. But at the 
same time it would have been interested to repulse presidential aggres- 
sion. Both might have made common cause in the one case; the other 
was more difficult, since no solution short of Senate abdication seemed 
possible. President Roosevelt’s situation had thus been made difficult even 
before he had entered into it. He was now asked to do the impossible 
himself; it was also to be required that he persuade the Congress and 
the judiciary to do what for them was unnatural and therefore altogether 
unlikely. 


IX 


The executive departments to which President Roosevelt and his 
New Deal administrators were succeeding in March 1933 had grown 
through the years to the number of ten. The latest to be added had been 
the Department of Commerce and the Department of Labor in 1913.%° 
But it had been a miserly expansion. Other national governments by 
this time had cabinets with double (and more) this number of depart- 
ments. In spite of contrary leanings and in spite of continual demagogic 
talk of “economy,” the personnel of government had expanded until the 
establishment represented a vast bureaucracy needing skilled manage- 
ment and leadership if it was not to tangle itself in red tape and cease to 
function at the least disturbance. Timeservers in government gathered 
themselves into protective balls when threatened, like endangered spiders; 
they took on protective colors too and developed a foresighted defensive- 
ness against disturbance which was miraculous in its penetration. These 
were not the characteristics needed to get through a job of work; but it 
was also possible to shape the work to fit this peculiar burrowing defen- 
siveness; it took time and trouble, but these were of no account when 
used in a passionately felt cause. 


2% Twins born of the Department of Commerce and Labor, which had then been in existence for just 
ten years. 
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There was an institution known as the Civil Service. It was intended 
to protect merit and to prevent the encroachment of “political” prefer- 
ment. Indeed, it had grown out of a reform impulse, had been, in fact, 
a part of the progressive program for “better government.” Like so many 
good intentions embodied in institutional cysts, it had become, as one 
departmental personnel officer put it, a way of choosing and keeping 
“the best of the worst,” of making certain that, barring revolution, war or 
economic disaster, the chosen dullards could have a long, uneventful, 
thoroughly secure working life. There could be no objection, certainly, 
to government servants having a pleasant life; the difficulty was that it 
was so often ensured for mediocre people whose devotion to its perpetua- 
tion dulled their sensitivity to other problems; who had lost their hold 
on reality and were going round and round in a noiseless, unnoticed 
dance, not, like Lincoln Steffens’ Philadelphians, corrupt and contented, 
at least not corrupt in the same ways, but certainly contented. All this 
was of importance to one who, as President, was going to be expected 
to reverse a dangerous downward drift of economic activity. It would 
have been useless to impute responsibility; it would have been necessary 
to apportion blame among the shouters against “centralization,” the top 
executives of government who did not believe that the government ought 
to execute anything, the too-literal management of the civil service which 
chose by rote and furnished so few reasons for termination, and so on. 

This, of course, was not the half of it. The desuetude of government 
service was more than desuetude. The objects for which it was expected 
to work had to be considered, the affiliations of its members also. And 
here the Senate was again important, though not all the evils of patronage 
could by any means be allocated to one source in this way. It was a hydra- 
headed evil, sometimes thought to be inherent in political democracy, 
sometimes ascribed to other causes. The fact was that elected officials, 
especially in the Congress, who found the patronage desirable, used the 
executive departments, the independent commissions, sometimes even the 
judiciary as repositories for henchmen of various sorts, and for the safe 
removal to Washington of those who, for one reason or another, might 
be a menace to them at home. This process, which was rather to be ac- 
celerated than diminished during the expansion of functions from 1933 
to 1935, was by now an old if not an accepted one. So far as a normally 
unabashable Congress could manage it, every new agency was wholly or 
partly exempted, when established, from civil service restrictions. Only 
public objection or press exposure interfered, and these were not often 
troublesome.At times of party change the demand for jobs from those long 
excluded from “the public trough” mounted to an unbelievable rapacity. 
It was customary for the party going out of power to “blanket in” as many 
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as possible of its appointees just before leaving by bringing under civil 
service formerly excluded groups. The continuance of this process over 
a period of years secured the maximum of disloyalty along with the mini- 
mum of ability in the general body of the government service, quite apart 
from the premium on mediocrity for those entering it by way of exam- 
ination. Furthermore, a veterans’ preference which the Congress had im- 
posed had not improved matters. 


Xx 


The situation which had resulted from these conditions was of im- 
portance not only because of the confusion caused in executive and leg- 
islative operations by the divided loyalty of so many employees, but also 
because of the relatively low grade of those employees, and because, for 
the heavy duties to be undertaken in the coming crisis, no improvement 
could be looked for. These factors had to be taken into account, therefore, 
in any examination of the instruments available with which to meet vastly 
expanded responsibilities. But there were other difficulties. There had 
grown up a system of relations between employees in administrative de- 
partments and members of the legislative branch which was only partly 
attributable to gratitude for appointment. This extended from cabinet 
members all the way down to messengers. It consisted of favors given 
and returned, of pressures which, in any other relationship, would have 
been called blackmail, but which were quite ordinary in the realistic 
atmosphere of Washington; and of betrayals of any and all confidences, 
so that private interchanges among officials in the executive departments 
were next to impossible on any matter of importance. All this was the 
undescribed body of government under the system which had been set 
up by the founding fathers in 1787. It had to be seen to be believed; it 
had to be lived in to be understood. In fact, no recent president had been 
able to cope with it at all. Theoretically, the departments were under 
the direction of the president; in reality, it was impossible for any presi- 
dent to control policy except in the rarest instances and to the slightest 
degree. The bureaucracy, called on for information, could sense any com- 
ing change, and could, before the President or the Secretary involved 
had come to a full decision, lay the lines for thwarting it. The interests 
to be affected by the change would have been notified on the instant; 
these, in turn, would have reached Congressmen, friends, and other lob- 
byists with favors to be interchanged. Often the protests would roll up 
in volume before any orders had gone out. 

All this was furthered by the press. The number of newspapermen 
nosing about the Washington departments had grown enormously. They 
were there only partly to get news. The rest of their duties were oriented 
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to the blackmail system. They operated under the high-held banner of 
a free press and demanded access to all manner of information, using it 
as pleased them best. Public business was no different from any 
other; its various arrangements required negotiation, compromise, time 
for contemplation, consultation with trusted associates. All these had 
become practically impossible, what with the betrayals of disloyal em- 
ployees and the activities of newspapermen. Officials were forced to fall 
back on off-the-record confidences with the press which might or might 
not yield protection. This depended on whether the story was good enough 
or, perhaps, whether some publisher’s interest or fancy was involved. 
Mr. Roosevelt was familiar with all this from his eight years under 
Wilson. He was to have the advantage of a new set of officials and many 
changes in the Congress, so that the blackmail system would be delayed 
in getting into operation. But he was to have the disadvantage of patron- 
age-filled emergency agencies which, once the employees found them- 
selves, would be worse than anything yet seen for disloyalty and ineffi- 
ciency. The older members of his party from the Solid South, not one 
of whom believed in his New Deal, were to move at once into all im- 
portant legislative posts, and from there were to proceed to thwart any 
and all of his plans for change. From long practice they knew all the 
means for’ such obstruction. 


XI 


The standing committee system in the Congress was as old as the 
Congress itself. It had arisen out of Republican opposition to the Federalist 
theory of executive leadership. This was the difference Americans had 
learned to typify by the quarrel between Hamilton and Jefferson. Hamil- 
ton, as Washington’s Secretary of the Treasury, had happened to have 
what at the time was the most crucial post in the government; he had 
been a man of intelligence and energy; and he had been disappointed 
at the failure of the Constitutional Convention to accept the British model 
of government. He had not believed in the Montesquieu-Blackstone theory 
that powers ought to be separated. He had favored a life executive to 
furnish leadership, checked only by the necessary ratification of the legis- 
lature as the people’s representative. What he had wanted in the first 
place, and had not got, he had apparently resolved to approximate in 
practice.2* He had acted as though he were not only Secretary of the 
Treasury but also Prime Minister, taking the full leadership which Wash- 
ington’s obvious confidence in him had made possible.?’ The statute set- 


*2W. EL » The Power: a ee Doran: Garden City, 193 34, 35; H. C. 
Lodge, exander American Statesmen Series: Boston, 1882). p. 1 


7 Piet had been not only Prime Minister but also Chancellor of the Exchequer olen have i 
fluenced Hamilton and others to regard his office as superior to others in the cabinet gad - 
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ting up the Treasury had reflected the thinking of a time before the 
separation of executive and legislative functions had become a dogma. 
It was not at all clear that the Congress had intended to put the office 
under the President at all; in fact, it had been stated that the Secretary 
was to report directly to the Congress, a passage over which there had 
been discussion at the time it had been passed. It had been voted to sub- 
stitute the words “prepare reports” for “report,” a change which had 
sufficed to give Hamilton a set-back when he had prepared to appear in 
person and had been directed (it is now suspected because Madison had 
feared Hamilton’s brilliant exposition might injure his own leadership) 
to report in writing. There was nothing in the Constitution to prevent 
the development of a responsible ministry; there was only this precedent. 
However, after the Republicans, who believed in legislative supremacy, 
had succeeded thus far, they had gone further. Hamilton had continued 
for a time to prepare bills in detail for the Congress and in general to 
act bravely as not only cabinet member but legislative leader; but the 
Jefferson-Madison combination had been too ambitious, too strong, too 
fearful of him as a rival. He had been driven out of public life and no 
one had succeeded in inheriting his prestige along with his office. 

But this Hamilton incident had had consequences not only in de- 
stroying any possibility of working relationships between the executive 
and legislative branches, but also in leaving the legislature without the 
necessary machinery for work. Jefferson had had his way in this, as on 
so many other issues; he had become more and more a fanatic devotee 
of the doctrine of separated powers, of checks and balances, with the 
legislature having the last word. As it had turned out, the executive 
would never give up its leadership because it never could, and it was to 
enter on a never-ending struggle for powers requisite to its functions; but 
for the time being the Congress was going to act about as the Continental 
Congress had; then, it will be recalled, there had been no executive. It 
had therefore equipped itself with standing committees. The Virginians 
in the early Congresses had hardly believed even in this; they had thought 
everything could be worked out in Committees of the Whole. But their 
campaign of sabotage against Washington and Hamilton, during which 
they had had to fall back on this device, had exposed its inadequacy. 
They had had to choose between dependence on the executive and the 
establishment of only less hated committees. 

These committees had arisen in the British Parliament as early as 
157128 and had been used in colonial assemblies. They had therefore been 
familiar. But their transference to the early Congress shows how little the 


J. F. Seen, Ona of the Standing Committee System,” Political Science Quarterly, (1894), vol. 9, 
pp. 246, 247. 
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evolution toward the responsible ministry in England, and its effect in 
securing supremacy of the legislature, along with executive efficiency, 
had been understood. At the very time when Britain, out of long ex- 
perience, had been abandoning the separation of powers as unworkable, 
and finally establishing a system at once responsive to the electorate and 
capable of doing business, the American Republicans had been doing their 
best in the Convention and in the early Congresses to separate powers, 
and to emasculate the executive, all on the say-so of what they had re- 
garded as the classical treatises. It had been a fatal business. As a result 
we had not only the Senate, a supernumerary organ; we also had it 
equipped as was the House of Representatives with a system of commit- 
tees which immensely intensified its obstructiveness. 

Members of the Congress from the Solid South who were to rise 
to immense power now that Mr. Roosevelt was coming in would acquire 
their prerogatives as heads of these committees. They were to be placed, 
consequently, in positions from which they could demand, each of them, 
hundreds of appointments in the executive establishment, thus setting 
up channels of information for their near-blackmail activities. They were 
also to be in a position to block any legislative proposal devised by an har- 
assed President to meet the crisis. They would be old hands at these games. 
They would get what they wanted; and no one else would get very much. 
The President could talk New Deal all he pleased; none of it could be- 
come reality without buying off the Bourbons. And their price would be 
high. Besides, they would have principles which would remain beyond 
price. They would fight to the death against help for sharecroppers, higher 
wages for mill-hands, or any loosening of the color bar. No one would be 
able to shake these convictions; they were to appear part of the nature 
of things. The Bourbons were to yield something early in the adminis- 
tration, during that “hundred days,” one of the very few occasions in 
American history when the executive would be supreme. But they were 
to regret it and to backslide at once. N.R.A. would do something for 
Southern workers, which would be one reason why it would have to go. 
Sabotage in the administration of the A.A.A. would save that agency 
from Southern wrath, although that would not protect it from an out- 
raged Court. Not that the Court would care about sharecroppers; they 
would see other implications which would frighten them. 


XII 


The standing committees were reinforced and supplemented by the 
lobbies. Perhaps that does the lobbies too small honor, for they had come 
to be almost a second Congress and an almost equally important one. 
It was late in our history to register indignation at the existence of the 
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lobby system. It had been a corollary of the legislative process from the 
very first, only occasionally inventing some new form or some new method 
of control. Wherever laws were made, representatives of those interests 
which had something to lose or something to gain from what went on 
gathered and labored to protect their own. The political scientists had 
a name for it—they called it “pressure politics.” When the Constitution 
had been in formation, “interests” had been present, and they had been 
present at every law-making session since. But by now the organization of 
pressure had taken on proportions which made of it something almost 
new and different. It had become institutionalized. Many groups had a 
fully staffed Washington headquarters; this was true even of profes- 
sional men such as physicians, of such amorphous interests as house- 
wives, farmers and workers (though these lobbies represented only a 
small part of the whole, however far their pretensions ran) and of course 
all sizeable industries.”® 

It was this staffing of permanent headquarters which made the dif- 
ference. The day of the slick lobbyist with pockets full of money and 
vast entertainment accounts was over *° and other, more effective methods 
had come in. As the government had expanded, administrative law had 
grown more and more important too, so that not only Congressmen but 
also permanent employees needed attention from the lobbyists. Much 
damage could be done in the writing of a regulation—or much good. Every- 
thing which went on in the departments had to be known—had, more- 
over, to be made subject to influence. The lowliest official with any discre- 
tionary authority had to be kept, if possible, under control. And there 
were many ways to do it besides the flagrant ones of the good old days. 
Those had been expensive anyway. Genteel blackmail was cheaper; but 
cheapest of all was the careful organization of interchanged favors. 
A permanent lobby usually based itself solidly on election help. This was 
costly but indispensable. It roused more active gratitude than anything 
else. When the favored official first arrived in Washington, he was imme- 
diately among friends. He wanted jobs to give away; his lobbyist friends 
knew where they were and how to ask for them effectively. His wife 
wanted social recognition; that was delicate but it could be arranged. 
So it went, from added earnings for the official in legitimate ways, as law- 
yer, lecturer, arbitrator, expert, to arrangements which made life pleas- 
ant for his family. 


29 The patent medicine manufacturers had built a marble headquarters the future 
eral Reserve ‘Board and next door to the Academy of Science; it no 


3% Not -—- over, as it turned out. A good deal of the ott foshtoned technique would be revived again 


again. A half-dozen ( peemnen, during the 73rd Session, for instance, were to live in a 
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With a solid base in election help, a lobby with energetic leadership 
and vigilant organization could build a network of relationships which 
no adverse law, regulation, or action could penetrate, and which could 
gauge nicely the amount and kind of persuasion necessary to the gaining 
of any special end. Of course there were conflicts. The interests of eastern 
dairy farmers who bought grain did not march with those of western 
wheat growers. And such differences caused rifts in otherwise solid blocs. 
The railroads’ requests for higher rates did not please the shippers of 
freight. The meat packers and the hog-growers had different interests. The 
holding companies in the power field had ambitions which might injure 
large consumers of power. Washington had become a welter of conflict- 
ing or concurring economic interests, fluid, ever-changing. The lobbies 
worked hard and cleverly, marshalling forces so that mysteriously some 
morning the sleeping cars in the Union station would disgorge dozens 
of coal operators, or oil men, or sugar refiners, or patent medicine men. 
But only when the situation was difficult were the principals sent for— 
only when the lobbyists were afraid to take responsibility, forseeing the 
lack of credit in failure and wanting the bosses to see how hard a life 
they lived in Washington. For the clue to much of what went on in the 
capital during and after the succeeding crises of these years was to be 
discovered through studying the methods and motives of these per- 
manent “secretaries” of associations, the “legislative representatives” of 
economic interests. Theirs was a peculiar situation. The nature of their 
tasks precluded any sense of patriotic endeavor. They were there to get 
favors, favors which meant profits to their employers. It was a practical 
business. Moreover, they had to produce—that is, they had to seem to 
produce. The distinction here is of some importance, for one well known 
activity was the manufacture of “set-ups,” situations which could be 
made to seem like emergencies to the furnishers of funds, but which when 
manufactured came with ready-made solutions. An official could be made 
to seem hostile, even adamant, and finally, after terrific struggle, could 
be bested. A regulation about to be issued could be prospectively loaded 
with dynamite; and at the last instant the faithful lobbyist would succeed 
in making it innocuous. The variations were infinite, the resourceful- 
ness remarkable. Sometimes, in fact often, the press played an important 
role in all this. Some of the best lobbyists were former newspapermen 
who knew how to get things printed as well as how to get them done. 

It could be seen that lobbying, “pressure politics,” had come to be 
a profession with an elaborate technique. In spite of the fact that it was 
temperamental and unpredictable—no official could know when a lobby- 
ist would consider himself “on the spot” and forced to produce some- 
thing at once which might well be at that official’s expense—there was 
usually no escape. There were roads to discredit of which the professional 
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lobbyist knew the furthermost turning. Hints to superiors, alienating of 
subordinates, created incidents, manufactured inefficiencies, newspaper 
gossip—a thousand threats existed against which no official could have 
any defense. The only protection was to make peace with the lobby- 
ists. And it was universally done. 


XIII 


Whether it was the result of this state of affairs in Washington or 
of the orthodox view of economics which had impressed itself so com- 
pletely on the American mind as almost never to be brought in ques- 
tion, the objectives for which government worked were held within rigid 
marks. Orthodoxy in economics was institutionalized by the Supreme 
Court. Roger Sherman had a long shadow. He would not have believed 
that his enemies, the Federalists, were to further the interests he served; 
but it had turned out to be so. Jefferson, whose interest in property was 
far less than his interest in people, conceived that centralization had to 
be fought as the worst threat to liberty and prosperity—at least for his 
agrarian constituents; but he had been confronted at his inauguration by 
a Federalist hangover in the person of Chief Justice Marshall, appointed 
by Adams as he had left office. Marshall had been not only a thorough 
believer in centralization but a believer for a significant reason, an eco- 
nomic one. “Let the end be legitimate,” Marshall had said, when it was 
a question of establishing a national bank, “let it be within the scope of 
the Constitution, and all means which are appropriate, which are plainly 
adapted to that end, which are not prohibited, but consist with the letter 
and spirit of the Constitution, are constitutional.” ** But he had refused 
to allow the state legislatures to modify the charters of corporations in 
any way calculated to “impair the obligation of contract.” By so refusing 
the states any broad scope, and by enlarging the federal powers, he had 
enraged Jefferson but had established the Federalist principle of sacred- 
ness for property rights. Men of substance were safe. The long arm of the 
Constitution was around them. They had this ever present help in re- 
pelling the constant greed of a shiftless and unpredictable people. 

Marshall had lived until 1835. He had been succeeded as Chief 
Justice by Taney, whose humanitarian career as a jurist was spoiled by his 
outliving the Jacksonian era and, not comprehending the change, render- 
ing the Dred Scott decision. But Taney, though a believer in states’ rights, 
had not been a fanatic of the same sort as Calhoun. Moreover, in en- 
hancing the power of the states it had been quite clear that he was doing 
it for precisely the reason which had caused Marshall to refuse it. They 
thus had agreed by implication that centralization of power in the federal 
government meant the ascendancy of property rights over human wel- 
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fare; and that the enhancement of the states’ powers meant attritions by 
democracy, by the people, by debtors as against creditors, and so on. In 
the Charles River Bridge Case, which contrasts so perfectly with the 
Dartmouth College Case eighteen years earlier, Taney had reversed 
Marshall. In this case the state had actually destroyed property. Taney 
had upheld the state action, he said, because “the object and end of all 
government is to promote the happiness and prosperity of the commun- 
ity. ...” Since this was so, the Court could not, he thought, “by legal 
intendments and mere technical reasoning, take away from them [the 
states] any portion of that power over their own internal police and im- 
provement, which is so necessary to their well being and prosperity.”*? 
This difference between the two Chief Justices had centered in national 
policy, not methods. Marshall had wanted property rights protected; 
Taney had been interested in “prosperity and happiness” for the people. 
If the one were to be sought, both had agreed, centralization would effect 
it; if the other, then states’ rights must be strengthened. This went back 
to the writing of the Constitution again, with its background of Shays’ 
rebellion, riots around the courthouses, state issues of paper money, and 
the staying of debts. Some of these had been forbidden now by explicit 
words in the Constitution, but the very prohibitions had indicated the 
feeling, the tendency. The state legislatures had been more likely than 
the Congress to encroach on men of substance; the federal government 
could be trusted to preserve order and ensure the fulfillment of obli- 
gations. 
XIV 

Up to this time in our history the national power had been all on the 
side of the rich and the good. A strange reversal had come later, the com- 
plex result of all these developments, together with the changing char- 
acter of industry itself. The economic ideal had been still unquestioned; 
the small farmer on his homestead, the independent merchant, the manu- 
facturer supervising his own operations—these had been the stuff of a 
safe national structure. These, competing with one another, would estab- 
lish fair prices for goods and services; and enterprises also would be com- 
pelled in the same way to pay a fair wage. The only danger, and that still 
hidden by other quarrels, had been that competition might be interfered 
with. But that had lain far ahead, beyond the Civil War. Originally the 
quarrel had been the old one of the rabble against men of substance. This 
had been before the day of ready transportation and good markets; fami- 
lies had lived to themselves, self-sufficient on the land, reasonably content 
with little in the cities. The hold on life itself had been precarious. Pasteur 
had been decades ahead; diseases, all but conquered by the third decade 
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of the twentieth century, had then laid hold promiscuously on childhood 
and middle age. The mid-west and the south had been ravaged by fevers; 
“rheumatism” had crippled men who must work to live; mothers had 
died early in childbed or as the result of it. Most people had lived badly 
and dangerously. There had been none of that security the middle classes 
had afterward attained as medicine and industry had advanced together, 
and which was receiving such a setback from the great depression which 
President Roosevelt was now expected to conquer. There had been more 
fear abroad and so more intolerance and hate. The intemperate tone of the 
Webster and Calhoun speeches had betrayed this. And there had been, 
besides, the darkening storm over nullification, secession and slavery. These 
had not been “the good old days” we had heard of. They had been in real- 
ity days of apprehension, of insecurity, of impending doom. Taney had 
sought a better life for the people of his land. He had come, of course, from 
Maryland, and he had drunk states’ rights with his mother’s milk; but he 
had been neither a pedant nor an idealist. The experimental quality of his 
reasoning never failed him but once. The following passage certainly lay 
midstream in the course of American thought: “If this court shall estab- 
lish the principles now contended for . . . we shall be thrown back to the 
improvements of the last century, and obliged to stand still, until the 
claims of the old turnpike corporations shall be satisfied; and they shall 
consent to permit the states to avail themselves of the lights of modern 
science, and to partake of the improvements which are now adding to 
the wealth and prosperity, and the convenience and comfort, of every 
other part of the civilized world. . .. The courts are not prepared to sanc- 
tion principles which must lead to such results.”** 

This magnificent passage did not run with the implication of the 
Dred Scott decision;** it is curious that the same mind should have con- 
ceived both. Yet for nearly thirty years Taney had helped to preserve na- 
tional unity when sectionalism had always been threatening.*® Chase, who 
followed him, as well as later justices, was to encounter economic issues 
of a different sort. The purpose that had dominated the Convention had 
been the establishment of security for solid citizens, since the commerce is- 
sue had raised no differences of opinion by that time; once the Constitution 
had been written, securing this, Marshall had maintained, by flexible 
policy-making, what had been won there. With Taney, the Court had 
bent to the wind and the states had been allowed scope for regulation. 
Then there had begun the long struggle in the legislatures and the courts, 
and between them and the executive, which had accompanied the evolu- 
tion toward large scale industry. The commerce clause, the due process 


33 Charles River Bridge v. Warren Bridge, 11 Peters 420 (1837). 
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phrase, the general welfare tenet—all the deliberately flexible words of 
the fundamental instrument had been used as battlegrounds, so to speak, 
in the century-long struggle. 

Taney had gone to the states for regulation in the interest of pros- 
perity. Other justices had followed him, half convinced, by orthodox 
economists, that they had sought the same results as Taney, half grati- 
fied that they had thus served the propertied interests. They were finally 
to follow orthodoxy in economics and literalness in precedent so ex- 
clusively as to refuse power to the states also, and so leave large areas 
in which neither states nor nation could regulate. They were thus to open 
themselves to bitter and justified attack when the new business system 
had incurred the penalties of its failure to dominate and contain modern 
economic forces. For the depression of 1929 and the years following had 
been man-made, and was being maintained not by justices but by busi- 
ness men; yet the justices had participated, in a way, by consent. There 
could be no escaping that. But they were to go further and strike down, 
one after another, the measures, possibly ill-conceived or badly drafted, 
which would be intended to meet the emergency and salvage something 
from the wreck of the post-war boom. This would argue a deadening of 
the minds of jurists which would have seemed strange indeed to such ex- 
perimental natures as Marshall’s and Taney’s.** 


XV 


The forefathers had been devastatingly successful in one thing—in 
the system of “checks and balances” which had been worked out so 
carefully. The government of the United States was still, a century and 
a half later, like a pendulum which, if undisturbed, remained at rest. 
The application of considerable force was required to move it off center; 
and even when put in motion it tended to come to rest again on the 
center whence it had started. This was admirable for the purpose for 
which it was intended, but not, naturally, for any other. Anyone who 
expected action from the government, especially anyone who expected 
many-sided action to meet complex crises, was likely to be disappointed. 
In understanding his disappointment he would, perhaps, be helped by 
analyzing what forces were available to start motion and what ones were 
allied to inertia. The judiciary could be ruled out in the beginning. That 
coordinate branch was purely obstructive; it was not in its nature to move, 
to become positive. It said Yes or it said No to legislative proposals. It 
became creative in a releasing or even a suggesting sense on rare oc- 
casions, but it could not be looked to for a program. The Congress was 
very nearly as bad. Any Congressman who became a statesman in the 
sense of anticipating the future and trying to prepare for it risked his poli- 
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tical neck; and very few took the risk. It was safer to serve local inter- 
ests, to cultivate patronage in Washington and keep political fences in 
good repair. This was more true of the House than of the Senate, for 
Senators had six-year rather than two-year terms. But Senators, when it 
suited their backers, were utterly unfaithful to party ties, to popular man- 
dates, to Presidential leadership. The nature of the Senate as an unre- 
formed House of Lords made this inevitable. Furthermore, it had no 
recognizable limitation on debate. 

On the whole it was always unlikely that any coherent program 
would be put together by the Congress. Throughout the whole of Ameri- 
can history the Senate had fought a bitter obstructive battle with the 
executive, seeking forever to wrest power from the President, but, on those 
occasions when it had won, making no use whatever of it. The one clean 
victory for the Congress, when a program had been formulated and 
put through, had been the reconstruction after the Civil War; and this 
was perhaps the most disgraceful governmental episode of American 
annals. If the Senate, in its numerous attempts to subject the executive to 
its will, had been a very little more successful, our government would 
have lost all advantage from the making of the Constitution. The nation 
might as well have gone on with the Continental Congress. 

These observations were open to anyone; the facts had been re- 
discovered by many scholars and learned by all Presidents in more or 
less distressing circumstances—circumstarices usually exigent to the point 
of public tragedy. For the fact was that responsibility to the people for 
government had come to rest upon the executive. Most presidents—the 
best—had responded to the people’s needs by attempting to start some- 
thing. It had been expected of them. They were the cynosure of all hopes. 
Relief from intolerable maladjustments was demanded with the unanswer- 
able logic of despair. Their President had led his party to victory. It 
was his name which had been heard, his picture seen in every partisan 
window. He had become the embodiment of representative democracy. 
The rest rode to office on his coattails. And most presidents, even those 
who had been experienced onlookers, had, at least at first, misjudgd 
the balance of forces of which they were part. They had not known, that 
is, what a real thing, how malevolently active, that force making for 
balance could be. But all of them had made the discovery. Sometimes 
later, but usually sooner, the forces pushing the pendulum toward cen- 
ter had come to vicious life. The Senate was like a hornets’ nest which 
nothing was so successful in stirring up as the exploring stick of a presi- 
dential suggestion. The whole hive went to work on the surprised execu- 
tive who had made a tentative push at the legislative machinery. And if 
the executive ventured to drop a whole bill into the works, the hive 
hummed and rocked with anger. 
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As he had learned gradually what he was up against, every presi- 
dent worthy of his trust had begun a wary search for leverage, for power 
to subdue, for strength to move the legislative engine off center. Could he 
find it in his popular support? In the lobbies? The one was diffused and 
risky; the other not different in nature from the inertia of Congress, since 
it subsisted on log-rolling out of which special interests could often gain 
something but never the public under any circumstances. The public 
had always rallied to the president when he bared his teeth at the Sen- 
ate (the notable exception, which seemed to prove the rule, being Wilson’s 
defeat on the League of Nations). But the Senate, changing as it did by 
only one-third every two years, would often resist for a long time even an 
aroused and enraged public. Furthermore, of late years this enraged state 
of mind had in every relevant case been concealed by a press hostile to 
the executive because of being run by the most reactionary of our citizens. 
The House of Morgan itself was not more out of touch with the popular 
will than the cloistered plutocrats who managed the newspapers and 
press associations. This deprived the president of a potent weapon. 

Presidents, after Jackson, had shown the way on a large scale, had 
depended more and more on patronage as the source of power to subdue 
the Senate, to start the legislative mill and to keep it in motion until 
a program had been fulfilled. Lincoln had used the Army for the creation 
of jobs with which he had bought his release from inertia. Wilson, who 
had been at first too high-minded to resort to such tactics, later had come 
to judge his program more important than his principles, and had let 
Burleson, his party man, have his way. They all had had to find a wea- 
pon. But the Senate reached out for this prerogative too in its ceaseless 
attrition on the executive. How clever the forefathers had been! For the 
Senate merely acted according to its nature, the nature breathed into it 
at the convention. What it did they had expected it would do. They 
had wanted, the majority of them, an inertia which would defeat the 
impetuosity of democracy. And that is precisely how the forces always 
rearranged themselves in the end. They rested on center—but vigilantly, 
defiantly, always aggressively defensive. An observer could certainly 
sympathize with the Coolidge type of President, though he might fail to 
understand his popularity. 

President Roosevelt would thus come to his office with instruments 
of power which would be in many ways impaired by diseases of the poli- 
tical structure and by limiting traditions in economics and law, as well as 
by the Republican establishment of weak government in Washington, and 
by injury to the executive office suffered in many presidential battles 
with the Senate. Inertia derived from all these causes and strengthened 
by the relative congressional advantage had set like cold glue. The task 
would be to start things going. The question was whether it could be done. 


INSTITUTIONAL BARRIERS TO THE ECONOMIC 
DEVELOPMENT OF THE MOUNTAIN WEST? 


Morris E. GARNSEY 
University of Colorado | 


Mountain West is about to enter an era of rapid economic ex- 
pansion. During the inter-war period, 1920-1940, the region lagged 
behind the rest of the country in economic growth, but the war 

gave the Mountain states new capital equipment and an opportunity to 
shake off the lethargy of the thirties. 

On the other hand, the promise of future expansion is by no means 
assured. Prominent among the negative factors in the present situation 
is the existence of a number of institutional barriers to the development 
of the region. In our society, patterns of behavior develop which get 
accepted by habit and custom and often become sanctioned by law and 
ideological conceptions. The behavior pattern then becomes institutional- 
ized and fixed in the fabric of the society. Among these institutions, three 
stand out as important barriers to western development: the freight rate 
structure, the basing-point pricing system, and absentee ownership. An 
understanding of the way in which these barriers operate to impede west- 
ern development is the first step toward the removal of obstacles to our 
development. It is the purpose of this article to examine the effect of 
these significant institutional barriers on the future of the West. 

The new era of rapid growth in the Mountain West derives its 
impetus from two sources. The first is the continued strength of the 
westward movement in American life, stimulated today by governmental 
policy favoring greater public investment in the development of the 
water, forest, and mineral resources of the West. Many westerners are 
keenly aware of the emergence of these new factors. Private investment 
in the West is now at a high level. In addition, the federal government 
is already engaged in a six billion dollar Missouri Basin development pro- 
gram, and eventually will undertake a similar investment in the Upper 
Colorado Basin. The Snake River Valley is to be the site of the new 
half-billion dollar atomic energy installation; and the exploitation of shale 
oil and phosphate deposits of the West will involve the expenditure of 
another three or four billions within twenty-five years. The future ex- 
pansion of the West is genuinely spectacular.” 


' This article was written during the tenure of a Guggenheim Fellowship, with the assistance of 
for research from the Lucius N. Littauer Foundation and the Graduate Council on Rca < a 
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The second source of western expansion is to be found in a group of 
technological factors which are creating a trend toward the regional de- 
centralization of the American economy. The nature of the decentraliz- 
ing forces can be seen best by contrasting them with the major centraliz- 
ing forces which shaped the economy in an earlier day. The Mountain 
West was opened by the railroads; and in the nineteenth century the rail- 
roads acted as a strong centralizing factor in the economy.? The market 
centers of the new region were strung out along the tracks of the new 
iron highways and the region fed supplies of raw material to a few great 
metropolitan centers such as Chicago and St. Louis. These centers re- 
quired great quantities of materials to operate competitively in large 
volume, and the metropolitan producers reached out along the fixed 
routes of the railroad to supply their needs. The new region became a 
satellite of the established centers, dependent upon the economic policies 
of producers in the established metropolitan markets. 

By contrast, there are at least three technological decentralizing forces 
which are exerting a strong influence on the economy at the present time.* 
These are the motor truck, electric power, and, potentially, atomic energy. 
The motor truck has tended to break down the earlier centralized market 
pattern into smaller regional and local patterns. The use of the motor 
truck for hauling live animals, for example, has tended to decentralize 
meat packing. It is advantageous to move animals by truck to a nearby 
point; and it is more efficient to ship fresh meat or packing house products 
long distances than to ship live animals. Electric power is a strong de- 
centralizing force in the movement of industrial plants from urban to 
suburban sites. Equally, the availability of abundant cheap power tends 
to attract industry to new regions, especially where hydroelectric power 
is developed. The use of atomic energy also may be expected to alter 
the location pattern of industry in the next few decades. At present its 
influence is military rather than economic, and a certain amount of re- 
gional decentralization is now under way for strategic reasons. A part of 
this movement is directed toward the Mountain West. 

Thus, there are significant evolutionary forces in the American 
economy which tend to favor the present and future development of the 
Mountain West. But these forces are not always allowed to work them- 
selves out unhindered. Individual producers as well as industrial and 
political groups in the older centers long have attempted to preserve the 
status quo and obstruct the processes of economic evolution. Their ob- 
structionism often takes the form of defense of outmoded institutional 
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behavior patterns which grew up in an early period and which tend to 
benefit the older sectors of our society. A striking example of such an 
institution is the present freight rate structure in the United States—a 
structure which grew up with the rise of the earliest industrial centers 
on the Atlantic seaboard and along the Great Lakes.® 


FREIGHT Rates Do MATTER 


From the beginning the West has recognized the importance of rail 
transportation to its economy. The Granger Movement of the seventies 
was directed against the discriminatory practices of the railroads.® It led to 
state and federal regulation, and to the establishment of the Interstate 
Commerce Commission in 1887.7 In recent years protests against rate 
policies have risen again in volume. In 1939, the Interstate Commerce 
Commission, moved by numerous complaints, undertook an investigation 
of the freight rate structure; and in May, 1945, ordered a drastic revision 
of class rates and the creation of a uniform scale of intra-territorial and 
inter-territorial class rates.* It further ordered that the practice of main- 
taining a separate classification of freight in each of the freight rate terri- 
tories be abandoned and replaced by a uniform national system of 
classification of freight for rate-making purposes. This order was appealed 
by a group of eastern states and railroads,® but was upheld by the Supreme 
Court and became legally applicable in May, 1947.2° 

The decision to enforce uniformity throughout the United States for 
class rates and commodity classifications was a substantial victory for the 
West in its struggle for economic expansion; for the great weakness of 
the freight rate system has been its diverse and illogical character. The 
freight rate structure of the country has grown up by accretion over many 
decades. As the nation grew and the railroads were extended westward 
and southward the country was divided into “territories,” each having its 
own rate structure for shipments within the territory, and each one having 
its own basis for calculating rates for goods shipped across its boundaries 
into other territories. All of these rates, moreover, were derived from those 
in “official” or eastern territory, which lies east of the Mississippi and 
north of the Ohio. 
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In a like manner as new products were offered for shipment year 
after year, new rates were set up for them, and, inevitably, different defi- 
nitions of a “product” evolved in the different territories, and different 
rates were charged for products which were in fact identical. Also there 
grew up a system of “commodity” rates to take care of low-value bulky 
materials, and “exception” rates to take care of almost everything else. 
The only discernible principle which held all these rates together in a 
so-called system was the principle of charging “what the traffic would 
bear.” 
For a number of reasons this hodge-podge “system” evolved in such a 
way as to favor the established “official” territory and discriminate against 
the other regions of the United States. The Board of Investigation and 
Research which studied railroad rates for Congress reported in 1943 that 
if the average of first-class rates for distances up to 1000 miles in official 
territory be taken as 100, the average of such rates in southern territory 
was 139; and in the four zones of western truck-line territory the average 
rates were 28 per cent, 46 per cent, 61 per cent and 84 per cent above 
average rates in official territory.” 

The effects of such a rate structure on the West can be revealed best 
by specific examples. Since 1940, three rate revision cases of major im- 
portance have been put before the Interstate Commerce Commission by 
meat packers and stockyard operators in Idaho, Wyoming, Utah, Colorado, 
and western Nebraska. The decisions in these cases have been of great 
material benefit to the stock growers and processors of the region.’” 

The first attack on discriminatory rates involved several individual 
petitions submitted to the I.C.C. in 1939 and decided as a unit in May, 
1940. In this instance Denver packers took the lead in arguing that 
rates on fresh meats to destinations east of Illinois and on the Atlantic 
seaboard (official freight rate territory) discriminated against the ship- 
ment of meat products from Denver in favor of the shipment of live 
animals from that point. They also contended that the rates discriminated 
against the shipment of fresh meat from Denver in favor of fresh meats 
shipped from interior Iowa packing plants.** 

Inevitably the evidence on these points is lengthy and detailed, but it 
may be summarized by two comparisons. In Denver the protested rate on 
fresh meat was 159.6 per cent of the rate on live animals. At competitive 
points the differential between fresh meat and live animals varied from 
132.1 per cent to 142.4 per cent.’* Clearly, the Denver rate on meat was 
high in comparison with the typical difference between rates on meats and 


11 Summary Re; on Study of International Freight Rates, H. R. Doc. No. 145, 78th Cong., Ist Sess. 
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animals at other points. Also, it was shown that the carriers were able to 
earn 20.35 cents per car-mile on fresh meat shipped from Denver to New 
York City, whereas shipment from twelve mid-western packing centers 
yielded an average return of 18.89 cents per car-mile to the railroads.’® 
On this evidence the I.C.C. awarded the western packers the requested 
lower rates on fresh meats. 

A second complaint in 1945, and a third in 1948,!7 were similar. 
The more recent case was important for Denver because the existing rates 
made the slaughter of lambs in Denver expensive in relation to the ship- 
ment of live animals to eastern points. Denver usually ranks as the largest 
lamb market in the entire western area, where much of the national 
production of sheep and lambs is concentrated. 

The major complaint in the 1945 case concerned rates on fresh meat 
and live animals from midwest and western points to the Pacific Coast 
states where the growth of population and income had created a rapidly 
expanding market for meat and meat products. Before the war this mar- 
ket had been supplied chiefly by coast-state packers who “imported” live 
animals from states east of the Sierras and west of the Mississippi. By 
1945, packers in the cattle producing areas were making a serious effort 
to secure a share of the west coast market, and, consequently, petitioned 
for rate revision.'® 


This case illustrates the complexity and expensiveness of rate revision 
through appeal to regulatory bodies. The I.C.C. report lists the interested 
parties to the case in the following terms: 


Summarizing, the complainants and supporting interveners are: (1) the railroad 
commissions of Iowa, Kansas, Nebraska, Minnesota, and South Dakota, appearing for and 
in behalf of livestock producers, farmers, and packing house interests in those States 
generally; (2) 18 so-called independent meat-packing and slaughtering concerns in the 
origin territory from Madison, Wis., and East St. Louis, IIl., on the east, to and includ- 
ing Denver on the west; (3) stockyard companies at Denver, Omaha, and Wichita; 
(4) associations of livestock producers and farm organizations in Kansas and Nebraska; 
and (5) organizations of independent retail grocers and meat dealers in southern 
California and Oregon. A witness representing a consumers league in Los Angeles also 
testified in support of the complaints. . . . 

. . . Practically the entire meat-packing, slaughtering, livestock and allied interests 
in the Mountain-Pacific territory, including Arizona Corporation Commission, Public 
Utilities Commissioner of Oregon, Department of Public Service of Washington, Public 
Service Commissions of Wyoming, Utah, and Nevada, Public Utilities Commission of 
Idaho, Railroad Commission of California, Montana Board of Railroad Commissioners, 
Nebraska Livestock Auction Association, Wholesale Butchers’ Association of the San 
Francisco Bay Area, 25 independent packers in Los Angeles, independent packers and 
livestock interests in the north Pacific Coast area, and numerous independent packers, 
stockyard companies, feed dealers, chambers of commerce, and State, local, and national 


44 Ibid., 611. 
Ibid., 613. 
36 263 I.C.C. 9-63. 


11 Interstate Coa Commission, “Report of the Commission,” No. 295461. (Mimeographed.) Decided 
April 30, 1948. 


38 263 1.C.C. 9. 
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organizations of livestock producers, wool growers, feed dealers, and farmers in the 
destination States intervened in opposition to the complaints, and most of them sub- 
mitted evidence. . . .” 


The contention of Denver packers that rates on fresh meats from 
Denver to the Pacific Coast were too high was supported by the fact that 
carrier earnings per car-mile on meat from Denver to San Francisco were 
250 per cent of the earnings on the shipment of packing house products 
between points on the Pacific Coast. Also, from Denver to California the 
rates on packing house products were about double those on livestock.?° 
This case, like the other two, was decided in favor of the complainants.?* 

Western stockgrowers and meat processors have been well-pleased 
with the rate revisions resulting from the three cases just outlined. In 
Denver, for example, the slaughter of cattle and calves has increased so 
rapidly that the increase cannot be explained solely in terms of the 
general rise in meat consumption and prices caused by the war and post- 
war prosperity. As the following table shows, cattle slaughter in Denver 
has increased about 300 per cent over 1940, when the first rate reduction 
was won. Total cattle slaughter in the United States rose by about 59 
per cent in the same period (Table 1). The relative increase in meat- 
packing in Denver is shown by the fact that Denver’s share of total 
national slaughter of cattle has increased consistently from 1940 to 1948 
(Table 2). In 1948, the Denver packing plants also slaughtered 848,000 
lambs. This is more than twice the average slaughter in a number of 
years immediately preceding the 1948 rate revision. 

The regional advantages of this increase in the indigenous processing 
of local raw materials have been substantial. It has meant more income 
and more employment within the region.?* From the regional point of 
view this is a step in the direction of raising regional income closer to the 
national level. Second, the shift has resulted in a larger net return to 
stock growers,”* to the extent that they have been able to sell their animals 
in a near-by market and avoid paying transportation costs to distant 
markets. This factor has been particularly important in the case of lamb 
slaughter. A third source of local benefit is seen in the significant expan- 
sion of slaughter facilities in the Denver area. Several new independent 
small packers have constructed plants in Denver since 1945. Perhaps the 
largest single new enterprise is the Landers Packing Company which, in 
1948, completed a new lamb slaughtering plant with a weekly capacity of 
16,000 animals. 


[bid., 11-12. 

2 Ibid., 48-49. 

21 Decided June 5, 1945. 

22 Statements of W. C. Crew, Vice-president of the Denver Union Stockyards, during an interview 
with the author. 


3 Ibid. 
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TABLE 1 
INDEX OF SLAUGHTER OF CATTLE AND CALVES UNDER FEDERAL INSPECTION 
AT SELECTED STATIONS, 1940-48 
(1936-40 Average = 100) 

Denver Omaha Sioux City United States 


1940 87.7 99.4 101.4 97.5 
1941 114.5 114.5 124.6 109.4 
1942 167.5 123.5 132.6 123.4 
1943 194.3 134.4 151.4 117.2 
1944 231.4 144.7 146.1 139.5 
1945 210.9 150.2 143.1 145.3 
1946, 171.4 95.0 98.9 114.1 
1947 223.5 155.0 153.9 155.2 
1948 (est.) 114.2 114.1 129.9 
1936-40 126.6 748.4 362.0  10,004.6 


(thousands of heads) 


Source: Table 424—Agricultural Statistics, 1947. 


TABLE 2 
SLAUGHTER OF CATTLE AND CALVES IN DENVER, COLORADO, AS A 
PERCENTAGE OF TOTAL UNITED STATES SLAUGHTER 


1940 - 1948 
1940 1.14% 
1941 1.32% 
1942 1.72% 
1943 2.10% 
1944 2.10% 
1945 1.90% 
1946, 1.90% 
1947 1.82% 
1948 2.70% 


Source: Table 424, ibid. 


The general advantages and disadvantages to the entire economy of 
this particular regional shift in economic activity are very difficult to assess. 
The losses experienced by rival centers, such as Omaha or Los Angeles, 
probably had a minimum effect on packers there since the reductions 
occurred during a period of general expansion and increasing slaughter. 
Also, it is quite possible that the losses were widely diffused and, conse- 
quently, unnoticed. The shift probably increased the over-all efficiency 
of the meat packing industry since it tended to reduce the volume and 
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length of haul of live animal transportation and increase the more efficient 
transfer of meat or meat products. It is doubtful, however, whether 
consumers were able to enjoy any appreciable benefits from this saving 
in view of the level of retail meat prices during the period. Yet the cases 
did establish the existence of a specific rate discrimination against pro- 
ducers in a particular region. Also, they reveal the nature of the obstacles 
which stand in the way of a specific rate revision. In order to present 
a case numerous interested persons must be brought together and per- 
suaded to bring action, with all the expense and controversy which such 
a procedure involves. Once inertia has been overcome and action initiated, 
then active opposition to the rate change will be encountered and must 
be combatted. Individual rate revision is not always as easy and auto- 
matic as the opponents of general revision claim.** 

In the meat packing cases just cited the issue of inter-territorial classi- 
fication was not involved. An example of the common practice of classify- 
ing an identical commodity differently in different freight rate territories 
is supplied by the testimony of an official of the Colorado Fuel and Iron 
Company in the hearings on the Class Rate case. The commodity in 
question was shell body forgings to be supplied to a plant in Omaha, 
Nebraska. At Pueblo, Colorado (western trunk territory) this com- 
modity was classified to carry a tariff of 45 per cent of the Class A rate; 
while in Pittsburgh, Pennsylvania (official territory), the same article at 
the same time was rated lower—40 per cent of first class. Under a uni- 
form classification system the same commodity would be given the same 
rating, as a percentage of the class rate, at every point of origin wherever 
located in the United States. 

The discriminatory effect of this double classification of the identical 
commodity originating in different regions was further heightened by the 
additional difference of unlike rates per mile. Consequently, the Colorado 
Fuel and Iron Company or its customer in Omaha had to pay $1.05 per 
hundred on shell body forgings for a haul of 601 miles from Pueblo, while 
a Pittsburgh shipper enjoyed a rate of 99 cents for a haul of 922 miles 
from Pittsburgh to Omaha!?® 

In discussing the implications of this discrimination, Frank L. Barton 
remarked that, “as the western United States becomes industrialized it will 
ship new commodities, and it is unfair for a western-located industry to 
have to wait until the problem arises, only to discover that variations in 
classification impose extra and unexpected handicaps.’’¢ 


24 See Reports on Interterritorial Freight Rates, H. R. Doc. No. 145, op. cit., p. 37. 
25 See Frank L. Barton, “Economic Effects of Discrimi Freight Rates,’’ Law and Contemporary 

Vol. XII 530, citing of f Record, States of New York, Delaware, 
¢. Sa” United States, et. al., Supreme Court of the United States, October Term, 1946, Exhibit 


2¢ Barton, loc. cit. 
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The Interstate Commerce Commission and the Supreme Court have 
confirmed this point of view in even broader terms. In the Class Rate 
decision on May 12, 1947,27 the Court held that discrimination had been 
established by substantial evidence, and that this discrimination in the 
class-rate structure had handicapped the economic development of the 
South and West. The Court held, also, that discrimination against in- 
dividual shippers was not the paramount issue, but prejudice to a region 
as a whole.?* Consequently, the decision of the Court did not turn solely 
upon evidence of individual discrimination of the kind cited in the pre- 
ceding examples of meat and steel but upon more general economic 
analysis; and the decision to require uniform class rates and uniform 
classifications throughout the United States was directed toward securing 
for the South and West ample opportunity for economic expansion.”* 

In the West the railroads have vigorously defended their rate practices 
in the courts and elsewhere.*® In their argument the various spokesmen 
for the railroads point to the recent expansion of industrial activity in 
the Mountain West as evidence that discrimination does not exist against 
the region. They assert that in hundreds of cases rate adjustments have 
been made voluntarily by the railroads in order to encourage Western 
industrial expansion and to build traffic on their lines.* In defending this 
position some industrialists have gone so far as to argue that freight rates 
“do not matter” because the individual can secure a satisfactory rate for 
his product by negotiation with the railroad.** 

The protests of the railroads against revision of the rate structure 
seem to be motivated by the fear that disturbance of the existing rate 
structure will adversely affect their ability to earn satisfactory revenues. 
Consequently, the railroads have opposed over-all rate revision, preferring 
to deal with individual shippers on the narrow issue of a specific rate 
for a certain commodity between a limited number of points of origin 
and destination.** In support of their position it may be observed that 
there is evidence that specific rate revisions satisfactory to the shipper 
are being made constantly on a purely voluntary basis, without the neces- 
sity of appeal to the regulatory bodies.** 


27 See above, note 10. 
See Currie, op. cit., pp. 


For other. D. Locklin, — 


See responses of the railroads in the Class Rate Investigation, 1939, 262 I.C.C. See also 
“The Freight Rate Battle,’ Fortune, Vol. XXX (19H), esp. p. 193 and Mr. M. Jeffers 
response. 

31 Attitudes revealed to the author in interviews with various railroad officials and industrialists in Den- 
ver during 1948. 

32 Ibid. 

33 See Reports on Interterritorial Freight rates, op. cit., p. 26. 

% Information drawn from statements of officials of western railroads to the author during 1948-49. 
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But the issue hardly ends there. If a proposed rate revision is of major 
importance, opposition is certain to arise.** Then the proposal becomes 
a matter of controversy to be settled by the due procedures of the Inter- 
state Commerce Commission or state regulatory bodies. In such cases rate 
revision is likely to require protracted and expensive negotiation, and only 
the well-established, larger shippers can afford to press for revision. Con- 
sequently, small producers are shut out, and embryonic producers die still- 
born without ever getting a chance to compete with producers in other 
regions. 

Moreover, since specific revisions are based on the existing structure 
of rates, the rate system does tend to limit the degree and effectiveness of 
individual rate revisions. Thus, the rate structure itself may result in 
discrimination among regions, and revision of the structure may be required 
in order to permit a regional economy to develop its own industries and 
process its own raw materials. Freight rates do matter both specifically 
and in general; and the freight rate structure does influence the future 
of the West. Consequently the recent order to achieve uniformity and 
logical classification of rates is very significant. It should yield a major 
improvement over the ancient, crazy-quilt structure, whose primary virtue 
is that it has been endowed by its defenders with the veneration and 
sanctions of an inviolate political and social institution. 


Tue IDEAL FREIGHT RATE STRUCTURE 


The full effect of the Class Rate decision cannot be seen for several 
years. It is no easy task for the railroads and other carriers to revise the 
thousands and thousands of rates and classifications which make up the 
freight rate system. In the meantime it is well to realize that while uni- 
form rates will tend to remove present discrimination against the West 
they are not necessarily the best solution to the freight rate problem. The 
ideal freight rate structure would allow each region to develop according to 
its natural economic advantages. Since these economic advantages change 
in type and character in the course of time in a dynamic society such 
as ours, it follows that the rate structure must be flexible and subject to 
change also. What the West objects to is the attempt of non-westerners to 
institutionalize the existing structure and to maintain the status quo in the 
face of dynamic changes in economic fundamentals. 

At the present time the Mountain West might well demand a prefer- 
ential rate structure in order to offset the competitive advantages such as 
patents, trade-marks, and established outlets, which eastern manufacturers 
enjoy. The West also should seek for a reversal of the present over-all 


% See above list of interested parties in 263 1.C.C. 9. 
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bias in the rate structure which favors the movement of raw materials 
over the movement of semi-finished or finished goods.** This is a necessary 
step toward western processing, as the meat packing examples demonstrate. 
Finally, it should be realized that the ideal rate structure cannot be 
described without the determination of the optimum organization of in- 
dustry and agriculture in the Mountain West. There is much evidence 
to show that the Mountain West is too dependent upon agriculture and 
underdeveloped in manufacturing.*7 However, the proper balance be- 
tween them is yet to be determined and further research in the regional 
economy is necessary. Such research would also attempt to discover the 
ideal position of the region in the national economy, from which some 
estimate of the volume and direction of interregional commodity and 
services movements might be derived. Then, and only then, will the 
nature of the ideal freight rate structure begin to emerge. Such a structure, 
when achieved, would facilitate the optimum development of the region 
to the direct benefit of the other regions of the national economy. The 
economic regions of the United States are cooperative as well as com- 
petitive, and policies which strengthen the parts may be expected to benefit 
the whole. 


REGIONAL Impact oF BasiNG-PoInT PRiciNG 


The Supreme Court decision outlawing freight-rate discrimination 
against the West and South was followed by a brief lull in public con- 
troversy over western development; but in April, 1948, another court 
decision gave rise to even more extensive and violent controversy. This 
new decision, rendered in United States v. the Cement Institute, et al., ** 
had the effect of outlawing the system of basing-point pricing, common 
in much of our heavy industry. The decision was immediately protested 
by a large segment of business enterprise, and an investigation of the 
probable effects of the decision was instigated by Senator Capehart (R), 
of Indiana.*® In the Mountain West, protest against the decision was led 
by the cement manufacturers* and sugar refiners*! who were supported by 
numerous chambers of commerce and civic groups.*? 


27 See National Resources Planning Board, Industrial Location and National Resources. ashington 
Government Printing December, 1942), chap. v. = 


38 Federal Trade Commission v. Cement Institute, et al., 330 U.S., 67 S. Ct. 967, 91 L. Ed. 1268, granting 
cert. 157 F2d 533. 


3% After the election in Ni ber, 1 the chai of the investi commit 

kos, she ‘ irmanship gating ttee passed to Senator 
# Cement Manufacturing Protective Association v. U.S., 268 U.S. 588 (1924). 
41 Sugar Institute, Inc. v. U.S., 297 U.S. 553 (1936). 


2 Senate, Stud: Methods; 
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The salient feature of basing-point pricing is the quotation by different 
sellers of identical prices to buyers at different locations. Price identity is 
achieved by designating certain shipping points as “basing-points” and 
setting the price at the place of delivery to include freight charges to that 
place from the nearest basing-point. For example, Chicago was, until 
recently, the nearest basing-point for the pricing of steel for the entire 
eight states of the Mountain West; while the dominant regional producer 
of steel was the Colorado Fuel and Iron Company at Pueblo. Yet the 
western buyer who purchased steel from the C. F. & I. was quoted a price 
at Pueblo which was the price of steel at Chicago plus freight from 
Chicago to point of delivery to the buyer. Thus, the price of steel to the 
western purchaser included freight charges for a thousand miles of 
imaginary transportation. This situation usually results in price dis- 
crimination against the western buyer, for the western producer sells his 
product to the near-by, regional customer for a higher net return than he 
receives for sales to customers who are located farther away in the direction 
of the basing-point—customers in Iowa or Nebraska, for example.** 

The case of steel is one example of the serious price discrimination 
which has been practiced against the consumers of the Mountain West 
by numerous industries.** Every purchaser of gasoline in these states pays 
“freight” on that gasoline from “Oklahoma territory” even though the 
petroleum is pumped from the ground in the Mountain West and refined 
into gasoline in a refinery a short mile from the customer’s filling station.*® 
In the same way every local consumer of the beet sugar grown and refined 
in Utah or Idaho pays phantom freight, as if the sugar had been shipped 
from San Francisco, the nearest seaport for competitive cane sugar grown 
in the Hawaiian Islands or the Phillipines!** Consequently, the consumer 
enjoys no price advantage in the existence of a local industry. If he has to 
pay freight from Oklahoma on his gasoline he might as well buy it there 
in the first place. 

Discrimination against consumers, or buyers, is recognized generally 
as the major evil of basing-point pricing. The western consumer has 
found the system a particularly costly method of exploitation since in 
most cases the nearest basing-point has been hundreds of miles away—at 
Chicago or San Francisco or even farther. For this reason the amount of 


Unig States Temporary National Economic Committee, Investigation of Concentration of Reonemnic 
Power. Monograph No. 42; The Basing Point Problem. ashington, D.C.: U.S. Governmen 
ting Office, 1939), p. 42; also see Fritz Machlup, The Basing Point System (Philadelphia: 
Blakiston Co., 1949). 
Ibid. 


4 United States Tenge National Economic Committee, op. cit., Part 5; Monopolistic Practices in 
Industries, pp 


“ie t 2 Pricing Methods; H before the Subcommittee of the Senate Committee on 
nterstate Foreign Commerce, Conon Sess., p. ff. 
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fictitious freight has been large in many cases. The reader no doubt will 
recall having seen in the advertisements of consumer goods in the national 
magazines an inconspicuous footnote: “Prices slightly higher west of the 
Rockies.” 

There are, of course, two beneficiaries of regional price discrimination. 
The primary beneficiary of the high price paid by the western consumer 
is the regional producer. It is true that the eastern manufacturer benefits 
to the extent that the basing-point system makes it possible for him to sell 
in the West at the same price as the western manufacturer; and this may 
be an important advantage. But the western producer lives under the 
umbrella of the freight pick-up which the basing-point system gives him. 
He asks for and collects a freight charge which he pockets himself instead 
of paying it out to the carrier as an operating expense. It may not follow 
that he is able to earn excessive profits by virtue of the freight pick-up. 
Sometimes, to be sure, he receives monopoly profits; but his own operating 
costs, as a small-scale producer in a sparse market, may be high, and he 
may need the phantom freight just to survive. Regionally his existence 
is of immediate benefit to the economy of the region. His payroll is 
regional; and in all probability he is processing local raw materials which 
otherwise would remain undeveloped. Nevertheless, the regional con- 
sumer “pays the freight.” In effect he is subsidizing a high-cost local 
industry, without his knowledge or consent. 

Conceivably, the western consumer might not object very strenuously 
to giving a subsidy to the regional producer if he could have some assur- 
ance that eventually the western producer would become well enough 
established to be able to reduce his costs and his selling prices. Un- 
fortunately, however, logic and experience indicate that there is little 
possibility that this will occur. Ordinarily, the very existence of the 
regional producer is dependent, to a considerable extent, on the decisions 
and policies of the larger producers outside the region. By virtue of basing- 
point pricing the eastern producer is able to sell in the regional market at 
the same price as the regional producer. The essence of the basing-point 
system is that the prices quoted are identical at each destination; so the 
large, distant producer knows that he will not be underbid by a competitive 
regional producer. The outside, distant producer benefits from this 
situation by gaining increased total sales; and the growth of the western 
producer is limited by the willingness of the eastern seller to tolerate 
the presence of the westerner as a partial supplier of his own regional 
market.*? If the western market expands, as it has in recent years, the 
eastern supplier can increase his sales, but the western producer is no 
more able than before to break through the restrictions of the basing-point 
system. His market is limited by the sales of the outside producer; and his 
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motive to expand weakened by the freight differential which he enjoys. 
Under these conditions the enlarged western market is likely to be served 
by branch plants of the eastern producer rather than by independent 
western producers. Consequently, prices in the West remain high and the 
proceeds of western sales flow east to swell the profits of the old, estab- 
lished eastern producer. 

Nor is this all. The retarding effects of the basing-point system on 
western growth do not stop with the primary producer. They extend also 
to th* auxiliary fabricating industries which might be expected to grow 
up around the regional basic industries under normal competitive con- 
ditions. 

Two examples of actual situations should help to explain what hap- 
pens. As mentioned above, the regional beet sugar refining industry in 
the Mountain West enjoys a freight pick-up. It uses part of the proceeds 
so acquired to absorb freight on shipments of refined sugar to the East 
where beet sugar must be sold in competition with cane sugar from the 
refineries of the Atlantic seaboard. Such eastward freight absorption is 
possible under the basing-point system. However, if F. O. B. pricing pre- 
vailed, then the western beet sugar refinery could sell sugar in the East 
only by lowering the price of sugar sufficiently to offset the freight charges 
to the eastern market. 

A lower price at the western refinery would mean cheaper sugar for 
the western buyer, located close to the refinery, and the possible results of 
a reduced price for sugar in the West are most significant. If local buyers 
of sugar paid less for sugar consumed next door to the refineries in the 
Mountain West, they might find it possible to buy more of the output 
locally.*® For example, a cheaper price for sugar in the West might 
very well result in the expansion of the processing of fruits and berries 
in the region and in the manufacture of candy and confectionary for the 
regional market. The per capita consumption of candy in the Mountain 
West is very high—at least 25 per cent above the national average. Yet 
80 per cent of the candy consumed in the eight states is shipped in from 
outside the region—something like 80-85 million pounds per year.*® Be- 
cause of this large local market relatively minor adjustments of production 
costs might be expected to give rise to a very rapid expansion in the output 
of a regional candy manufacturing industry. One way to achieve a signifi- 
cant cost adjustment would be through the lowering of the local delivered 
price on sugar. 


{See W._S. Johnson, “The Restrictive Incidence of Basing Point Prici Regional Develegenems,” 
37 Georgetown Law Journal, 149-165 (1949). ‘ 


48 Depending, of course, on the elasticity of demand for sugar in the regional market. 


*” “Confectionary Industry in the R Mountain States,”” Better Busi Vol. XX, No. 2 1, 


INSTITUTIONAL BARRIERS TO ECONOMIC DEVELOPMENT 595 


A second example of the way in which the basing-point system dis- 
courages the establishment of regional fabricators was revealed to the 
Capehart Committee by the secretary-treasurer of the Wire Specialties 


and Manufacturing Corporation of Denver, Colorado. The witness testi- 
fied that: 


It is almost impossible for a manufacturer in our region—operating under this 
“ghost” freight handicap—to compete for his own market much less compete in the 
territory half way to Chicago. It is utterly impossible for a manufacturer in our region 
to compete with a Chicago manufacturer and sell in Chicago; while a Chicago manu- 
facturer can compete very nicely in Denver, due again, and only, to the basing-point 
system with “ghost” freight.” 

In order to support this contention the witness offered evidence com- 
paring the costs of two manufacturers of wire specialties—one in Denver 
and one in Chicago. Three items were taken into account: (1) the cost 
of the raw material (steel wire), (2) freight on the raw material, and (3) 
freight on the finished product (coat hangers) from manufacturer to cus- 
tomer. Since the basing-point system prevails, it will be recognized that the 
cost of the steel is the same to both manufacturers—i. e. the Chicago price. 
However, the Chicago manufacturer paid no freight on the raw material, 
while the Denver manufacturer paid freight from Chicago, 1000 miles 
away, although the steel was supplied by the Colorado Fuel and Iron 
Company, 118 miles from Denver. 

The problem of the Denver manufacturer is to deliver coat hangers 
to a customer, for example, in Wichita, at the same price as the Chicago 
manufacturer. The witness showed that this was very difficult, since the 
cost of the items—raw materials plus both transportation charges—to 
Wichita for the Chicago manufacturer was $4.75 per hundred pounds; 
while for the Denver manufacturer the cost was $5.68. Even in Salt Lake 
City, 570 miles from Denver and 1,514 miles from Chicago, the Chicago 
manufacturer’s cost was $5.52 and the Denver producer’s cost was $5.82 
per hundred pounds.*? 

The significance of this example is easy to see. The Denver fabrica- 
tor operates under a definite basing-point handicap. He can produce and 
sell, only if his processing costs (wages, etc.), are low enough and his 
profits on local sales high enough, to permit him to absorb the freight 
when selling in competition with the Chicago manufacturer. 

Some intrepid enterprises will try, and they may succeed within limits. 
But most fabricators will gravitate to the basing-point, supplying the 
regional market from a distant center. The double locational pull of a 
regional market and a regional supply of raw materials will be over- 
powered by the locational attraction of the basing-point. 


%® United States Senate Committee on Interstate and Foreign Commerce, Study of Pricing ey 
Tonnes, © before a Subcommittee of the Committee on roaming Be and Foreign Commerce. 
Cong., 2nd Sess. (Washington, D. C.: United States Governmen ting Office, 1948), pp. er 
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The basing-point system now stands revealed as a three-fold enemy 
of regional development. It permits discrimination against regional con- 
sumers and forces them to pay higher prices for their goods. It retards 
the development of regional industries founded on the utilization of the 
primary resources of the region, and it discourages the growth of secondary 
industries, engaged in the fabrication of basic materials such as steel 
and sugar. 

Most competent authorities recognize these three detrimental effects 
on regional development. They have been pointed out by Hoover,5? and 
Machlup,** and by Professor Frank A. Fetter, the foremost expert on the 
intricacies of basing-point pricing. In 1939, during the investigations by the 
United States Temporary National Economic Committee of concentration 
of economic power, Professor Fetter said: 

My judgment is that it (abandonment of the basing-point system) would tend very 
largely toward decentralization of physical plants in industry, and would tend to de- 
centralize the control of industry to a considerable extent, and to make industries serve 


their own communities to a greater extent, and make collusive prices more difficult if 
not impossible.™ 


Professor Fetter’s judgment was reaffirmed by the Supreme Court in 
its decision of April 1, 1948, *° and so far no substantial evidence has been 
brought forward by the Capehart Committee or by any other agency, 
which seriously challenges its validity. The perpetuation of the basing- 


point system by legislation setting aside the decision of the Court would 
be most unfortunate, for it would prolong the life of an outmoded in- 
stitutional barrier to the optimum development of the Mountain West. 


PATENTS AND ABSENTEEISM 


Among the many patterns of economic behavior which have persisted 
long enough to become institutionalized, the freight rate structure and the 
basing-point system are sufficiently tangible to be described and assessed. 
Unfortunately the operations of patents and the system of corporate 
ownership form less tangible institutional patterns; and their effects on the 
various regional subdivisions of the American economy have not been 
fully revealed. 

Originally the patent system was intended to give the person who 
developed an invention the exclusive right to secure a reward for his 
ingenuity for a limited number of years. Today the patent system often 
tends to perpetuate the monopoly control by a corporation of essential 
technical processes, and to concentrate the use of these processes in the 


52 Hoover, op. cit. 

53 Machlup, op. cit. 

54See above, note 44. 

35 Federal Trade Commission v. Cement Institute et al., 33 U.S. 683; 68 S. Cr. 793. 
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hands of a few existing large-scale enterprises.°* From a regional point 
of view, patents are important mainly because they may constitute an 
effective barrier to the entry of new firms into a particular field. As 
the Mountain West has expanded and its population and outlets have 
increased, the manufacture for the regional market of consumer goods 
made from regional raw materials has become profitable. These goods are 
not entirely new products, produced by entirely new methods conceived 
by some local inventor. They are the standardized products of an ad- 
vanced industrial society, manufactured by well-established methods and 
requiring existing, patented machinery for efficient output. What happens 
when such a market appears and a local producer finds his entry to the 
market blocked by patent control? Usually the western industry is never 
attempted; or once launched, it is choked off by the established competitor. 
If the enterprise does arise, it is most likely to originate as a branch of the 
established manufacturer in the East rather than as an indigenous or- 
ganization. Consequently regional industrial development often is 
thwarted. When it does develop in the form of a branch plant the 
regional welfare may be disregarded by the impersonal policies of absentee 
owners. 

One concrete example of the way in which patent control hampers 
regional development was brought to light by the T.N.E.C. investigation. 
The hearings reveal in detail how a small independent milk bottle plant 
established in Santa Anna, Texas, was eliminated by the patent control 
exercised by the Hartford Empire Glass Company, a patent holding 
company. It supplied a regional market and was not a large producer. 
Nevertheless, Hartford Empire engaged it in expensive litigation and 
eventually forced the independent to choose between bankruptcy or the 
sale of its assets to a licensee of Hartford Empire. It sold out and the new 
“foreign” owner closed the plant and razed the buildings.*’ From the point 
of view of Hartford Empire the suppression of competition and the 
abandonment of a small plant no doubt was a legitimate exercise of good 
business policy. But the western regionalist has every reason to protest 
against policies which hinder regional development—not only in this 
case but in parallel cases which, in all probability, would be brought to 
light by a wider investigation. 

The Santa Anna milk bottle case has been described as an illustra- 
tion of the adverse regional effect of patent control. It serves equally 
well as an illustration of absenteeism. Hartford Empire was not interested 
in local employment and payrolls, nor in the beneficial effects of the 
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utilization of regional raw materials. It was solely concerned with the 
efficiency and profitability of its over-all operations and free access to 
the regional market. The regional economy was free to buy; it was not 
free to produce. 

The regionalist’s case against absentee ownership is simply that the 
regional interest receives little or no consideration when a large-scale 
national enterprise makes its decisions concerning the administration of 
its branch operations. If the power of decision lies in the hands of the 
extra-regional corporation, regional development may be postponed and 
regional resources left idle. Worse still, the region’s resources may be 
exploited solely for the benefit of the absentee owner to the detriment 
of the region, as the history of Butte, Montana, so sharply demonstrates.** 
The absentee owner skims the cream from regional production, leaving 
the inhabitants to subsist on the thin, blue milk of low per capita income 
and under-employment. 

It may safely be stated that the people of the Mountain West do not 
resent the fact that the East was able to achieve industrial pre-eminence. 
They do not even wish to challenge that pre-eminence. They do resent 
the fact that, as their turn for development comes, certain forces and 
interests in the East are busily engaged in throwing up artificial barriers 
to Western expansion, in the mistaken belief that by this means they can 
continue to monopolize industrial production and retain the Western 
market on nineteenth century terms. Moreover, the failure of the West 
to achieve its growth through the normal avenues of economic compe- 
tition, inevitably forces the region to adopt political weapons in the attempt 
to gain its ends.®® The use of political instruments for competition in the 
economic sphere may be inevitable, but it is most unfortunate that such 
use should lead to sectional conflicts among the forty-eight states. Compe- 
tition among regions is salutary just as is competition among individual 
economic units. But competition also can be destructive. Political and 
econotnic conflict should not be allowed to destroy the essential coopera- 
tion and integration of activity among the regions of the United States. 
Social institutions must be flexible and the perpetuation of outmoded 
institutions should not be permitted to intensify sectionalism in American 
life. 


88 Joseph Kinsey Howard, Montana; High, Wide and Handsome (New Haven: Yale University Press, 1943). 
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HE Federal Bureau of the Census defines a metropolitan area as one 

with a central or core city with at least fifty thousand inhabitants 
and secondary territory with at least fifty thousand more. Thus the 
metropolitan district is a collection of communities, incorporated or un- 
incorporated, having a heavy density of population and entirely inter- 
dependent in its economic, social, and political operation. There are 140 
such areas in the United States, and about half of the total population 
lives in these centers. 

In the typical metropolitan area there are a number of municipal 
governments with artificial and, in many cases, ancient hallowed bound- 
aries. An increasing number of Americans live in communities that are 
out of balance politically, economically, and socially. The legal jurisdic- 
tions no longer fit the political realities. There is usually found a highly 
decentralizing population movement which leaves a blighted area with 
lowered property values and attendant hazards and liabilities at the cen- 
ter and brings about an uncontrolled spreading residential peripheral 
growth. Inability to face the increasing strain on the tax structure has 
raised a demand for an extension of state functions or a distribution of 
centrally collected taxes for local functional operation subsidies. The in- 
creasing population per square mile; the more intensive use of land by 
crowding lots with structures; the more rapidly increasing school popula- 
tion, demanding as many as one new school building per day, as in Los 
Angeles, or per week or month, in other areas; streets and other transpor- 
tation arteries stifled and strangled with mass traffic; playgrounds, hos- 
pitals, jails, and other institutions overcrowded and functioning ineffic- 
iently—all these conditions are becoming worse daily. Population in most 
metropolitan areas is now pressing beyond the safety margin of the re- 
sources available for its support, and certainly in some, such as our wes- 
tern coast areas, with a staggering speed. Finances and facilities of all gov- 
ernments are strained by the problems presented. The situation is one 
in which governments are trying to meet demands for more schools, play- 
grounds, streets, recreational areas, utilities, and numerous other services 
through a two-inch pipe when a ten-inch main is required. 
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We are too near the census period of 1950 to use the figures gathered 
in 1940 with any degree of safety. Especially in the western states do the 
interim estimates of various statistical agencies indicate that the past 
decade has brought enormous change. The Federal Bureau of the Census 
reported in April, 1948 that approximately seventy million people are not 
living in the houses which they occupied in 1940. Twelve million have 
changed their state of residence; this is probably the largest population 
movement in history. The most important item in this report is that the 
Pacific states, Washington, Oregon, and California, received nearly four 
million of these persons from other sections of the country, the larger 
part, 2,830,000, settling in California alone, and creating a forty-two per 
cent increase in the population of that state. The metropolitan area of 
Los Angeles gained over one and one-half million in population in the 
seven-year period, becoming the third largest metropolitan area in the 
country. The Seattle district gained thirty-five per cent; Portland, thirty- 
one per cent. 

The Los Angeles area offers a spectacular but not a typical example 
of the result of this population movement. Here there are populated areas 
of many different types. There are forty-five incorporated cities which 
vary in population from one thousand to two million and in area from a 
few square miles to the four hundred and seventy square miles of the 
city of Los Angeles, the largest municipality in area in the country. We 
have the thickly settled unincorporated areas on the periphery of the larger 
cities, where over one-half million people reside, the rural agricultural 
areas within which population is rapidly settling, and the so-called 
“islands” or remnants of county territory usually found within the juris- 
dictional boundaries of incorporated municipalities. There are also a num- 
ber of conscious provinces within the larger city which retain their former 
identities or names, such as Hollywood, Eagle Rock, and others. All of 
these areas, regardless of their location or social condition, demand the 
best services which governments have in their power to render. All of 
them are growing more rapidly than the central city. The unincorporated 
sections adjacent to the larger cities are having their municipal services 
furnished by the county government, thus escaping a dual system of tax- 
ation, but throwing the burden of the cost of their municipal services par- 
tially upon the taxpayers of the incorporated areas. 

The normal growth of a metropolitan area would naturally be at the 
core or central city, but this is not the case at the present time. A rapid 
suburbanization is taking place all over the country. In the last decade, 
cities gained only about five per cent in population, while suburbs increas- 
ed over fifteen per cent. Hundreds of satellite cities of from a few thou- 
sand to fifty thousand population, and sometimes more, have sprung up 
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on the periphery of the larger central cities. Technical improvements and 
inventions have spurred on this decentralizing trend. The automobile 
has done much to spread the population away from the congested areas. 
Freeways and limited access highways, more off-street parking, better 
traffic control, and other means of more rapid movement of automobiles 
have encouraged the people to seek more agreeable surroundings. The 
extension of electric, gas, and telephone services; the introduction of elec- 
tric refrigeration and deep-freeze appliances; the wider use of the radio 
and its newer companion, television; the introduction of mechanical gar- 
den equipment; the rapid spread of stores, theatres, schools and play- 
grounds into the new areas, sometimes even ahead of the population—all 
have contributed to the natural dispersion of the people. 

The central city still remains the chief source of livelihood. Millions 
of people commute from their suburban homes to the large city by means 
of private automobile, public bus or suburban train, subway, and now 
even by means of airlines. During the war, however, there began a move- 
ment of industry into suburban areas. There are many advantages in this 
move away from the larger congested city. There are usually cheaper sites 
available, lower taxes on land and improvements, better freight facilities, 
sometimes a nearness to raw materials, more space for expansion, less 
travel for employees, less turnover and higher productivity, and in many 
cases a more prosperous market. 

The degree of decentralization in the future will depend very largely 
on the action which is taken at the present time to meet the problems 
raised by this movement. The individual citizen and the progressive in- 
dustry have taken the first step. Now the governments have followed by 
introducing regional planning, extending utility facilities, speeding up 
transportation routes, and in some cases urging the dispersal of industry 
and homes as a means of avoiding possible total destruction by atomic 
bombing. A safe assumption is that centrifugal tendencies in population 
movement and industry location will continue, should continue, and 
cannot be stopped. This means that the peripheral areas will grow at an 
accelerated rate as they have since the last two census counts. It follows 
that the structure, functions, and finances of all units in the metropolitan 
area will suffer because of lack of proper coordination between the vari- 
ous units, a general overlapping and duplicating of functions, a constant 
conflict of authority between different jurisdictions, a lowering of taxing 
ability in the weaker units and especially the central city, all of which 
will bring on a type of functional administration that is not furnishing 
adequate service and is much more costly than is necessary. 

The foremost need is adequate metropolitan regional planning on an 
over-all and longtime basis. Population increase requires more and more 
homes. Nomads make poor citizens. Good homes and pleasant surround- 
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ings are basic to good citizenship. Allocation of land must be made to the 
use for which it is best adapted and which appears to be most in the public 
interest, but there should be sufficient flexibility for assignment to another 
use when the original purpose has been served. Although housing is 
being built at a surprising rate and exorbitant cost, it will take at least 
five years, at the present rate of building, to house those persons already 
seeking homes. Adequate shelter for the vast majority of families in the 
income bracket around three thousand dollars never again can be provided 
in growing cities without substantial governmental assistance. Recent 
figures show that the prewar house that could be bought for around five 
thousand dollars in Boston or Los Angeles, or for seventy-three hundred 
dollars in New York, now costs thirteen thousand six hundred in Boston 
and New York, and fifteen thousand plus in Los Angeles. This housing 
crisis started twenty years ago during the depression period. One million 
housing units are needed annually during the next decade to meet the 
normal demand for shelter. Public housing projects are not filling the 
need, and without more rapid authorization by legislative bodies cannot 
begin to meet the situation. 

The process of suburbanization fits in with the advice of some plan- 
ners who are recognizing the coming of the atomic age and the necessity 
for dispersal of great centers of production, commerce, government, and 
homes. Satellite cities of from thirty to fifty thousand population are pro- 
posed; this would result in the movement of more than one-third of the 
nation’s population to new homes. Blighted areas have certain common 
characteristics in poorly constructed buildings, faulty planning and use of 
street and open spaces, depreciated land and building values, reduction of 
the base of taxation, problems of crime, juvenile delinquency, and sickness, 
especially tuberculosis, and added dangers from fire and unsafe structures. 
These areas cost the taxpayer for the administration of the necessary ser- 
vices, especially police, fire, and health, from ten to fifteen times as much 
as the normal residential or business areas, while returning much less 
than one-half the taxes which optimum use and value would yield. Rents 
are low and attract less desirable tenants, and the population density is 
unusually high. These blighted areas could become high value property 
with redevelopment for apartments with recreational and school facil- 
ities or for greater department stores or multi-story office buildings with 
adequate off-street parking or for public buildings, such as an auditorium 
or opera house, as is being planned in Los Angeles. The California Com- 
munity Redevelopment Act of 1945 enlarges the scope and power of local 
governments to take the necessary steps to convert blighted areas into 
healthy revenue-producing localities, and is worthy of being copied in 
other sections of the country. 
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Planning of the area leads us into the actual construction and oper- 
ation of the necessary facilities, the largest and most expensive function 
of all local governments—provision of water, power, light, airport, har- 
bor, streets, highways, freeways, and sanitation. The most aggravated prob- 
lem is transportation and rapid transit. The development of airports and 
harbors is progressing rapidly and, in most cases, keeping ahead of cur- 
rent needs for such facilities. But highways and streets fall far short of 
the demands made upon them. Major highways and freeways are being 
financed and, in some cases, constructed and maintained by the state. The 
main interest of this superior unit of government is to make available to 
the travelling public a more rapid access to the center of large cities or a 
more convenient method of bypassing them. Highway traffic has in- 
creased about fifteen per cent from the prewar peak and will increase 
fifty per cent in ten years. Business streets are overcrowed and business is 
being seriously affected by this congestion. Elimination of curb parking is 
moving faster than provision of off-street parking facilities. The installa- 
tion of parking meters has alleviated but not solved the problem in smaller 
cities. The construction of an adequate system of rapid transit with a 
proper distribution in the central portion of the area seems to be the only 
alternative to prohibiting entirely the driving of private automobiles in 
that section. The development of adequate transportation facilities takes 
much valuable residential and commercial property, as well as producing 
greatly depreciated borderline areas along the rights of way, especially if 
rapid transit lines are carried as a portion of an automobile freeway route. 
A notable example of adequate transportation planning is that being un- 
dertaken by the Massachusetts District Commission in cooperation with 
the Metropolitan Transit Authority. Traffic is being planned in relation 
to housing and the future growth of some twenty-five cities surrounding 
the city of Boston. This study, supplementing the excellent construction 
of the parks and boulevard system, and related to the existing surface, 
elevated, and subway rapid transit lines, promises to give that metropoli- 
tan area one of the best planned transportation systems in the country. 
Much could be said of the inadequacy of our water resources for 
domestic, industrial, and agricultural uses. Our extension of waterlines 
over long distances to the larger cities, and the inability of smaller cities 
to obtain enough water from their own territory, are common evidences of 
the necessity of cooperation in this important function. Sewage and waste 
disposal, although a sanitary function, is one of the most important of the 
unsolved engineering problems. The impossibility of discharging untreated 
or only partially treated sewage into our rivers, lakes, and oceans has 
forced authorities to face the necessity of spending millions of dollars in 
the immediate future to treat all raw sewage of an entire metropolitan 
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area before discharging its effluent into a watercourse. Adequate water 
supply and sewage disposal are operations which it is becoming impossible 
for the smaller municipalities and unincorporated areas to handle ade- 
quately. Some form of district like the Metropolitan Water District of 
Southern California, the Massachusetts Metropolitan District Commission, 
and the Passaic Valley Sanitary District in Northern New Jersey, seems 
the appropriate solution. 

The population increase thrusts upon the protective departments— 
police, fire, building inspection, and health—responsibilities which the 
multiple governmental jurisdictions cannot meet. The need for increased 
personnel, buildings, and equipment is evident everywhere. Methods and 
procedures of these departments are the same regardless of the size of 
the departments or the number of persons with whom they have to deal. 

In most metropolitan areas the whole system of state and local courts 
is overcrowded and inadequately housed. Cases wait for months and 
years before trial. The increasing population in these centers will make 
this situation more acute, not only in the civil and criminal divisions, but 
in the special divisions dealing with juveniles, divorce, domestic relations, 
traffic, and family support. 

The schools of every region will be called upon to enroll many more 
pupils than their present facilities accommodate. The unusual war and 
postwar birth rate, coupled with the in-migration of children of lower 
grade school age, poses a problem for all boards of education, especially 
in the kindergarten and lower elementary grades. In the Los Angeles 
county area, which may be more hard pressed than the other metropolitan 
districts, an average of two hundred and sixty births a day during 1947, 
plus the in-migration of children under five years of age, means the build- 
ing of one school building per day through the year to house the expected 
pupils of the next few years. Libraries, museums, parks, playgrounds, 
beaches, and other cultural and recreational facilities require much more 
space, buildings, personnel, and equipment. In recent experience we find 
the libraries of the country facing a larger demand for books and maga- 
zines than ever before, since people are reading more and are spending 
less for magazines and commercial entertainment. 

Not only the structure and functions of government are strained and 
ineffective, but the tax structure is totally inadequate to meet the in- 
creasing demand for more and better service. In view of the uncertainty 
concerning the rate of increase of population, the situs of their abode, 
the state of the future cost of government services, and the type of in- 
creasing technical demands which are made by officials for improved 
equipment, there are bound to be numerous increases in the costs of gov- 
ernment services and a gradual feeling of serious financial pressure by all 
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of our governments. Real estate cannot continue to supply the great bulk 
of taxes. Fees and other smaller sources of revenue are inadequate; there- 
fore we must turn to other sources. Service charges are increasingly being 
employed; higher sales taxes made uniform for all the municipalities in 
the region have been introduced or proposed for adoption; some form of 
personal income or occupational tax is suggested, and has been adopted 
in Philadelphia. These three possible sources of revenue are all that seem 
to remain to meet necessary demands for service. Other proposals will be 
made but none can solve this problem unaided. Some form of collective 
arrangement between all governments concerned—federal, state, county, 
municipal, school, special district, and others—will be necessary. We 
have two such examples in operation in most of our states in the joint 
contributions from the gasoline and other motor vehicles taxes for the 
construction and maintenance of our highways, and in the categorical aids 
for the aged, blind, and orphans. Others are in the process of discussion 
in various parts of the country and will receive serious consideration in 
legislative bodies in due time. 

Increased population does not necessarily bring an increase in the 
direct revenues of government. In fact, the larger the population, the 
larger is the per capita cost of government service, rather than the reverse, 
which one would expect. Another phase of taxation which must receive 
immediate attention in all governments is that of exemption to favored 
classes of persons or property. Religious and non-profit educational in- 
stitutions have long enjoyed such exemption. The property and buildings 
of superior governments have been free from taxation by inferior units. 
Growing crops of fruit and timber trees are free under certain conditions 
in many states. And now comes an addition to the exemption that vet- 
erans have enjoyed in the past by the addition of freedom from taxa- 
tion on farm land and homes which are financed by loans from states or 
other governmental units. In California, the total exemption of such 
property from taxation is over one-half billion dollars—over five million 
in Los Angeles County alone. 

Insistent pressure for increased and necessary expenditures in cer- 
tain fields is everywhere evident, for the aggregate budget figures for 1948- 
1949 for local governments are larger than for any previous fiscal period. 
Yet the higher cost of living and certain restrictions on rental and sale 
property lead to more insistent demands for tax reduction. If all requests 
for tax reduction this past budget-hearing period had been approved, ex- 
penditures would have been reduced by from thirty to fifty per cent. Such 
demands for tax reduction are not effectively coupled with equally in- 
sistent demands for scientific budget balancing, nor do they take account 
of the need for more and better service. 
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The problems of function and finance might be more easily solved if 
we could devise a plan of metropolitan government which would be ade- 
quate to furnish the required services for the entire congeries of govern- 
ments by some form of consolidation or by cooperative or contractual 
relationship. It is important that any form of organization shall preserve 
the conditions of democratic self-determination, and at the same time be 
rigid enough to withstand the objections to centralization and flexible 
enough to meet the constantly changing conditions of population and fi- 
nance. Taxpaying capacity and effective service can be brought together 
in larger self-governing units. The urban problems are precisely the same 
in the incorporated and thickly populated unincorporated areas and a 
single piece of machinery should be devised to function equally for all. 
Whether this organization should be a single integrated government or a 
federation of existing loca! governments depends on historical, topo- 
graphical, financial, social, and political conditions. 

Any simplification of the multiple governments and their common 
functions implies that a decision must be made as to what services are 
most necessary, how and to what extent they shall be rendered, what type 
of organization is best suited to handle their operation, who shall pay the 
bill, and in what manner. On these questions various alternatives have 
been proposed. 

First, the consolidation of all existing local political entities into a 
single city or city and county government as in San Francisco, New York, 
Baltimore, Denver, and the Virginia cities, and to some extent in Boston, 
Philadelphia, St. Louis, and some other areas. 

Second, the annexation of major peripheral areas to existing munici- 
palities, especially to the core city. 

Third, the consolidation of smaller municipalities into a few larger 
ones. 

Fourth, the creation of some large cities from the thickly populated 
unincorporated areas. 

Fifth, the creation of more ad hoc or special service districts like the 
Metropolitan Water District of Southern California, which extends over 
six counties and serves a score of cities, the East Bay Municipal Utility 
District of the San Francisco area, the Chicago Sanitary District, and the 
Metropolitan District Commission in Massachusetts, which serves forty 
cities and two counties in the Boston area. 

Sixth, the federation of all existing or subsequently created political 
units in an area into a central operating government, with the reservation 
of local autonomy in boroughs for various local matters. 

Seventh, a metropolitan regional government performing services of 
a central nature, common to all units. 
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Eighth, some form of contractual or cooperative service by either the 
state, the county, or the central large city in the area, such as is now per- 
formed by Los Angeles County for some forty of the forty-five cities in as- 
sessment and collection of taxes, health, library, sewage disposal, person- 
nel, and planning, and might be rendered for other services like police 
and fire. 

Ninth, the extreme proposal of separate statehood, an almost ideal 
solution for some areas, especially where the boundaries of the metropoli- 
tan area overlap state boundaries as in New York, Chicago, and Philadel- 
phia. 

Most of the plans listed above provide for some form of responsible 
legislative or policy-determining body representing the people as consum- 
ers. They contemplate a central administrative authority and unifunc- 
tional departmentalization of all necessary services. All of these proposals 
have their good and bad points and their enthusiastic adherents and bit- 
ter opponents. All plans should be carefully considered, and that most ap- 
propriate under existing conditions in the particular metropolitan area 
should be adopted. The creation of one of these new arrangements is 
usually brought about by mutual consent of the units affected through a 
referendum election. The arrangement should cover a natural geograph- 
ical area and should include the so-called “islands,” incorporated or un- 
incorporated, so frequently found in larger cities. This will help to dis- 
tribute the tax burden, and will operate in favor of the smaller cities. Only 
by such means can the suburbanization movement be brought under ade- 
quate planning and construction control. 

Objections are usually from the smaller or newer or unincorporated 
areas. They may be summarized as fear of domination by the major city, 
fear of an increased tax rate, and reluctance to assume the debt of the 
large city. Indifference and ignorance of the people, strong opposition of 
incumbent officeholders, and desire of the smaller communities to main- 
tain their own individuality and self-determination play a part. The 
older consolidations and annexations were consummated when there was 
much less political autonomy and less home rule sentiment or law than at 
present. Life was simpler in a functional sense and each area saw the 
value of amalgamation in terms of economy. 

Many authorities or overlapping functional governments are being 
created throughout the country. We have legalized special authorities in 
New York, California, Massachusetts, and elsewhere, which provide 
bridges, tunnels, water, power and light, heat, transportation, telephone 
service, sewage and garbage disposal, warehouses and docks, harbors, ferry 
service, prevention of air pollution, and other services. It has been argued 
by some that the authority should be the last resort, and that it can suc- 
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ceed only when certain explicit conditions are met. Those which have 
been in operation have shown differing degrees of accomplishment but all 
have overcome constitutional, legal, or financial difficulties, and have 
solved some functional need immediately. The authority has been espec- 
ially useful for escaping constitutional limits on taxation and in providing 
services across state or municipal boundaries, as do the Port Authority 
of New York, the Boston Port Authority, the East Bay Municipal Utility 
District, the Passaic Valley Sanitary District in Northern New Jersey, the 
Metropolitan Water District of Southern California, and the Metropoli- 
tan District Commission of Massachusetts. This form of organization has 
been very useful and is easily created. Its success depends almost entirely 
on its taxing powers and base, the continuing and expanding need for the 
particular service, and the character of its management. Objections to 
the authority are that it interferes with the opportunity of effective gen- 
eral government, that the popular interest cannot encompass so many 
governments at once, and that financial programs are impeded and mis- 
understood. 

To take one functional step at a time seems to be the logical approach 
to the problems of metropolitan areas. Massachusetts began its program 
in 1889 with the formation of a sewage disposal district; in 1893 a metro- 
politan park system was started; in 1895, a water district; in 1910, a smoke 
abatement district; a planning district was added in 1923; and a transit 
district in 1929. An amalgamation of all but the transit district was made 
under one Metropolitan District Commission in 1919. In sixty years of 
experimentation and expansion, the Massachusetts District plan has 
achieved more efficient and economical service than could have been fur- 
nished by the forty-three municipalities in the area, acting independently. 

The functions which have common characteristics, or which are the 
same wherever rendered, and which in many instances the small local 
areas can ill afford to support as separate units, are water supply for do- 
mestic, industrial, and agricultural purposes; sewage collection and dis- 
posal; flood control; adequate rapid transportation, including surface lines, 
freeways, and airports; over-all coordinated planning; protection of lives 
and property by health, police, and fire departments; schools; libraries; 
recreational facilities, including beaches and mountain resorts; and ade- 
quate public buildings and institutions. 

Any plan devised should be simple in form, workable in its admin- 
istrative machinery, optional in membership, productive of more efficient 
services, more economical to support than the present aggregate cost of 
separate governmental operation, and subject to constant attention by re- 
sponsible people and civic organizations in the various communities making 
up the whole government. In fact, there should be created a whole series 
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of “cracker-barrel” advisory councils to bolster the central organization 
and offer comment, criticism, advice, and support to its efforts. There is 
no single answer which is applicable to all metropolitan areas. Fifty years 
ago this year the city of Greater New York was created out of a conglom- 
eration of municipalities, counties and smaller political areas. The bor- 
ough system then created for that municipality has shown some promise 
of being adaptable to other districts. There have been some changes in 
the original New York charter but all toward further centralization of 
authority and function. The New York Port Authority has demonstrated 
that a common operation of an interstate system of waterways and tran- 
sit facilities can be successful. San Francisco’s consolidation of city and 
county, on a relatively small land area, has demonstrated that functions of 
different levels of government can be consolidated and operated at a low- 
er per unit cost than is possible under separate overlapping jurisdictions. 
The doctrine and privilege of municiple home rule has greatly reduced 
the possibility of outright annexation or consolidation. The spread of 
county home rule with an extension of power to perform municipal func- 
tions, including public utilities, as in California, offers an opportunity for 
an adoption of this form of coordinated operation which might well fit 
the needs of some areas. The creation of superauthorities or special dis- 
tricts has much to recommend it. At least this latter solution avoids the 
possibility of forced annexations, should preserve a degree of local auton- 
omy, should furnish adequate service at a lower unit cost, and should be 
more prominent in the minds of the people than the smaller and less ade- 
quate governmental units have been. 

Some form of metropolitan municipalized home rule government is 
more necessary now than ever before in our history. The success with 
which the challenge is met will be a measure of the alertness of city of- 
ficials and political scientists, and of course a measure also of the lethargy 
and indifference of the public. 


EFFICIENCY RATING BOARDS OF REVIEW IN THE 
FEDERAL CIVIL SERVICE 


RANDOLPH J. JouNo 
Chairman, Efficiency Rating Boards of Review 
Eighth U. S. Civil Service Region, St. Paul, Minnesota 


O BE efficient, government must have productive employees in both 

managerial and subordinate jobs. To supervise adequately, manage- 

ment must, in addition to its daily contacts with employees, make 
formal periodic checks on the effectiveness with which employees are per- 
forming in their jobs. Good personnel management requires periodic em- 
ployee evaluation as a basis for promotions, within-grade salary increases, 
reassignments, demotions, force reductions, and dismissals. To insure the 
making of periodic appraisals, Congress made them mandatory by law 
in 1912.1 

Efficiency ratings are of benefit to employees as well as to manage- 
ment. Employees are interested in having their performance appraised. 
The competent employee wants recognition. He is entitled to the re- 
wards of good work. As formal records of the supervisor’s evaluation, 
efficiency ratings prevent arbitrary actions inconsistent with the record. 

Although based partially on production records, where such figures 
are available, performance ratings rest substantially on the personal judg- 
ment of supervisors. Recognizing that supervision is not perfect and de- 
siring to give employees who are dissatisfied with their ratings an inde- 
pendent body to which to appeal, Congress, in the Ramspeck Act ? of 1940, 
amended Section 9 of the Classification Act* of 1923 to provide for 
boards of review. Efficiency rating boards of review are, therefore, in- 
dependent statutory bodies whose decisions are not subject to review by 
other administrative bodies.* 

Under the Ramspeck Act, boards of review were to be established 
only in the departmental service (Washington, D. C.). The Mead-Rams- 
peck Act® of 1941 authorized the extension of boards of review to the 
field service so far as practicable. Funds for oral hearings were not avail- 
able until July 1, 1948. Actual establishment of efficiency rating boards 
of review in the field service began shortly after that date.* The boards 
are established cooperatively by the employing agencies and the United 
States Civil Service Commission to the extent permitted by the resources 
available for such work. Before funds for oral hearings became avail- 


137 Stat. 413. 

254 Stat. 1215; 5 U. S. Code 669. 

342 Stat. 1490; 5 U. S. Code 669. 

440 Op. Atty. Gen. 476. 

555 Stat. 614; 5 U. S. Code 669. 

6 Efficiency rating board of review regulations appear in 13 F.R. 6833. 
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able, field appeals were adjudicated by departmental boards on the basis 
of written evidence. The handling of field appeals by departmental head- 
quarters boards on a written basis from 1942 to 1948 was difficult and not 
entirely satisfactory. Written-evidence cases consume considerable time 
in preparing evidence, sending information submitted by one party to the 
other party for examination and reply, and sifting pertinent evidence from 
the irrelevant. Meanwhile, Washington employees are enjoying the bene- 
fits of oral hearings. 

“ _ Until 1946, the right to appeal efficiency ratings to statutory boards 
was confined to employees whose positions were subject to the salary 
schedules of the Classification Act.’ In 1946, Congress extended this 
right to all employees under all pay systems in all departments and 
agencies except those in the Tennessee Valley Authority and the field 
service of the Post Office Department.*® 

As field boards are established, wage-board and executive-order em- 
ployees are given the right to appeal.® In the 1946 law, the Civil Service 
Commission was given the responsibility for the review and approval of all 
efficiency-rating systems in all departments and agencies except those in 
the Tennessee Valley Authority and the field service of the Post Office 
Department. 

Each board of review is composed of three members. The chairman 
is an employee of the Civil Service Commission. Outside of Washington, 
there are fourteen board chairmen, one for each Civil Service region. 
The chairman in each region is the chairman of all the agency boards 
in the region. Each board has, in addition to the chairman, an agency 
member who is named by agency management, and an employee member 
who is elected by the employees. The agency member brings the view- 
point of management, and the employee member, the viewpoint of em- 
ployees. The chairman brings the viewpoint of uniform efficiency-rating 
administration. As the representative of the governmental agency res- 
ponsible for adequate and equitable rating plans, he in effect also repre- 
sents the public, which is interested in good management. 

Although they bring these several points of view, members sit as 
impartial judges in the adjudication of appeals. Their job is to sustain or 
raise the rating. They do this by discovering all the facts, no matter whom 
the facts may favor. 

Obviously board members must be impartial. All of them must have 
a fair, judicial approach to controversial issues. Other desirable character- 
istics are integrity, ability to get along with people, and maturity of judg- 

Act; schedules issued er presidential executive order for special groups; and policies established 

by special laws for particular groups. 


$60 Stat. 751; 5 U. S. Code 669a. 
®For these categories, see note 7, above. 


612 THE WESTERN POLITICAL QUARTERLY 
ment. A knowledge of the efficiency-rating plan used in the agency is 
essential. The chairman and agency member should be familiar with 
management principles. Employees generally elect employee members 
with this knowledge or at least with an appreciation of the proper re- 
lationships between supervisors and subordinates. 

The chairman organizes the board of review after the other members 
have been duly designated, instructs them on board operations, rules on 
controversial matters that arise in hearings, and prepares and signs de- 
cisions. The agency member should be of sufficiently high rank in the 
agency to have the respect of top management and employees. Both the 
agency member and the employee member should be able to contribute 
substantially to the advancement of board work through their knowledge 
of agency organizational structure and functions. 

Serving each board is an agency representative. He represents the head 
of the agency, and for that reason should be of sufficiently high rank to 
have the ear of top management. He is not a member of the board and 
should not be confused with the agency member. His duties are (1) to 
receive and act upon communications from the chairman, (2) to assist 
the board in securing evidence, such as providing basic documents and 
seeing that witnesses are present at hearings, (3) to arrange for facilities 
to hold hearings, (4) to offer assistance to appellants, (5) to see that the 
agency’s case is presented adequately, (6) to participate in hearings by 
presenting all pertinent information at the agency’s disposal and assist- 
ing in the development of facts, (7) to follow through on the correction 
of all records and corrective actions necessitated by board changes in 
ratings, and (8) to carry back to the agency information on management 
and personnel situations which need correction or improvement. 

Acting for the head of the agency is not inconsistent with impartiality; 
the representative sees to it that the agency’s case is adequately presented, 
but he avoids the role of prosecutor. The agency head himself, for rea- 
sons of good administration, wants all the facts adduced and fair decisions 
rendered. 

An appellant may have an employee representative of his own 
choosing to advise and assist him in developing and presenting his case. 
If the appellant wishes to have a representative, he should select one 
familiar with federal employment. Appellants would do well to choose 
level-headed individuals who avoid extraneous matters, belligerency, and 
generalization. An employee representative should be helpful in selecting 
witnesses. 

When a field employee decides to file an appeal with the statutory 
board, he addresses the appeal in writing to the chairman, in care of the 
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appropriate Civil Service Commission office. After the agency represen- 
tative has provided the board with the basic documents, a hearing is 
scheduled. 

Hearings are informal. Legalistic procedure is avoided. The hearing 
is not a trial. Each side has the right to hear, examine and respond to in- 
formation presented by the other side. Members of the board develop 
evidence through questions. All other participants may do the same. The 
hearing is not restricted to those phases of the rating which are in dispute; 
all phases are considered. The board calls in any additional witnesses 
necessary. The most important of these are the rating and reviewing of- 
ficials. Every effort is made to keep the proceedings on an amicable basis. 
Following the hearing, the board goes into executive session for the pur- 
pose of discussing the evidence and arriving at a conclusion. 

Problems of distance will necessitate the adjudication of some cases 
on the basis of written evidence. In written-evidence cases, information 
submitted by one party is transmitted by the board to the other party for 
examination and reply. 

Before setting up field boards, the central office of an agency pre- 
sents its plans to the central office of the Commission. When these have 
been approved by the Commission, the agency delegates to an officer in 
the field the responsibility for proceeding. An election committee is ap- 
pointed, subject to approval by the regional office of the Commission. 
Employees are given an opportunity to object to the composition of this 
committee. The election committee then conducts the election of an 
employee member and alternates. The agency appoints the agency mem- 
ber and the agency representative, preferably after the election. Then an 
organization meeting is held. 

In extending boards to the field, many problems arise, especially with 
reference to oral hearings. These include the number of, and distances 
between, agency offices; size of federal offices in terms of personnel; var- 
iations in agency organization; travel expense; and dissimilar geographic 
jurisdictions. Some agencies have widespread personnel ranging from 
heavily concentrated employee populations in some cities to single-duty 
stations in others. Some agencies have only a few field offices; others 
have many. In some agencies, there is no integration of authority among 
field offices; the various bureau offices are independent of one another 
and report directly to Washington. Care must be taken in expending 
travel funds; yet, wherever feasible, an oral hearing should be held. The 
geographic regions of most agencies differ from the Civil Service regions; 
in fact, there is variance in jurisdictional areas among bureaus within 
agencies. Some agencies are setting up boards in each installation; others 
are setting up one in each Civil Service region; and still others only in 
Civil Service regions where they have headquarters offices. 


‘ 
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As of this writing, the Civil Service Commission has approved 
plans of the following agencies: Veterans Administration, Navy, Army, 
Treasury, Reconstruction Finance Corporation, Office of the Housing Ex- 
pediter, Agriculture, National Advisory Committee for Aeronautics, Se- 
curities and Exchange Commission, Maritime Commission, Labor, In- 
terior, Civil Aeronautics Authority, Inland Waterways Corporation, and 
Air Force. The Veterans Administration has set up a board in every 
major installation. The Navy proposes to establish, eventually, one or 
two boards in every field activity. The Department of the Army will 
ultimately set up one in each major installation. The Treasury has or- 
ganized a board in every Civil Service region. The Reconstruction Finance 
Corporation and the Housing Expediter plan to set up one board in 
each agency region.?° After the over-all agency plans are passed by the 
central office of the Commission, approval of individual boards in the 
field must be obtained from the regional office of the Commission. Such 
approval is given only to the extent permitted by Commission resources 
for such work. 

Among agency responsibilities not previously mentioned are (1) 
to see that all employees are informed of the functions of boards and the 
rights which employees have to appeal, (2) to make clear to employees 
that boards of review are statutory bodies, not instrumentalities of the 
agency, (3) to assure the agency and employee representatives that they 
may have the necessary time for board work without having their regular 
functioning in the agency impaired, (4) to provide necessary funds for 
travel and other expenses of hearings, and (5) to make it clear that no 
reprisal action will be taken against board members for decisions reached 
as board members or against employees for appealing or appearing as wit- 
nesses at appeal hearings. 

Decentralizing boards to the field need not unduly stimulate an 
increase in appeals from field employees. The institution of the program 
should give new emphasis to the improvement of supervision. We should 
continue to train supervisors and all who make efficiency ratings to do them 
thoroughly, accurately, and honestly. We should continue to urge super- 
visors to make clear-cut work assignments. There should be a definite 
understanding between supervisors and employees as to what constitutes 
a fair day’s work—in other words, standards of performance, preferably 
written. Employees should be informed of their proficiency and aided in 
overcoming their weak points. The aim should be to have each employee 
understand the basis for his rating. In this way, lack of understanding, a 
frequent cause for appeals, will diminish. In closing, it should be em- 
phasized that neither efficiency rating systems nor boards of review are 
ends in themselves. Their sole purpose is to promote good management. 


S 
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AN APPRAISAL OF THE HOOVER COMMISSION 
APPROACH TO ADMINISTRATIVE REORGANIZATION 
IN THE NATIONAL GOVERNMENT 


G. Homer DurRHAM 
University of Utah 


r Don LATEST approach to national administrative reorganization ap- 
pears to continue the doctrinaire thinking that, despite considerable 
criticism, has characterized what is called “public administration” 

for the last half-century. The primary article of faith in this tradition 

seems to be the assumption that good government is essentially good 
administration, and that both can be approached, if not assured, by con- 
centrating power and authority, with staff services for their implementa- 
tion, in the hands of the Chief Executive. A variation on this theme is 
provided by the fact that the Hoover Commission, unlike the President’s 

Committee on Administrative Management (1937), is not overly exer- 

cised by any “threat” to presidential powers implied in the existence of 

independent regulatory commissions. On the contrary, the Commission 
is inclined to let the “headless fourth branch” exist, provided the chair- 
man of each is vested with administrative powers for agency housekeeping. 

In view of the Commission finding that nine regulatory commissions 

employ a mere twelve thousand persons, with a total annual charge on 


the taxpayers of fifty-seven million dollars for regulatory services, this 
disposition of the 1937 cause célébre appears quiet and dignified.’ Fifty- 
seven million dollars’ worth of quasi-legislative and quasi-judicial power 
is, after all, a small item compared with forty-odd billions’ worth of 
executive agencies. 

To be sure, the scope of inquiry and decision was circumscribed by 
the statute creating the Commission: 


It is hereby declared to be the policy of Congress to promote economy, efficiency, 
and improved service in the transaction of the public business in the departments, 
bureaus, agencies, boards, commissions, offices, independent establishments, and instru- 
mentalities of the executive branch of the Government by 

1. Limiting expenditures to the lowest amount consistent with the efficient per- 
formance of essential services, activities, and functions; 

2. Eliminating duplication and overlapping of services, activities, and functions; 

3. Consolidating services, activities, and functions of a similar nature; 

4. Abolishing services, activities, and functions not necessary to the efficient con- 
duct of Government; 


5. Defining and limiting executive functions, services, and activities.” 


1 The Commissions Doc. No. 116, Cons. Ist Sess. 
n Pritchett, Regulatory Revisited,” Part III of “The Hoover 
‘American Political Science Review, Vol. 43 (October, 1949), pp. 


2 Public Law 162, 80th Congress, 7, 1947. See also First Re; Commission on 
Or the he Government “HR. Doc. gine Cong., Ist Sess., 
vii, viii e 
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Economy, efficiency, improved service, abolition of services, activities 
and functions not necessary to the efficient conduct of government—this 
is a familiar roster of desiderata.* What is not clear is whether this 
hygiene of the governmental system can be successful or even meaningful 
if it is not related to the whole physiology of the entire political organism. 
Administrative theorists are increasingly vocal in insisting on the necessity 
of an “over-all view.” * Congress, however, prescribed congenital limita- 
tions for the Commission’s work. The question of jurisdiction figures 
prominently in a number of reported decisions and dissents. Broadly 
speaking, however, the Commissioners acquiesced in the Congressional 
prescription and responded, literally, as a joint commission on organization 
of the executive branch of the government with the recommendation that 
authority and responsibility for all tasks emanate from the President. 
Abundant staff services are to be provided to assist him to see to the 
fulfillment of these tasks, a situation that has drawn from Herman Finer 
a word of doubt: “The paramount question is, whether a multitude of 
neatly conceived homunculi can ever add up to one living man.” * That 
there are other approaches to organization of the executive branch of the 
government has been reemphasized with the publication of Albert Lepaw- 
sky’s Administration,® which cites (1) W. F. Willoughby’s view that 
“primary responsibility for the conduct of the administrative affairs of the 
government, resides, under our political system, in the so-called legisla- 
tive, rather than in the executive branch of the government”;’ and (2) 
Howard Lee McBain’s suggestion that “the prime function of the Presi- 
dent is not executive at all. It is legislative.” * Further, from McBain, 
that “to conceive the President as the general manager of a vast adminis- 
trative organization with his hand of control resting day by day upon all 
of its ramifying parts is to imagine a vain thing.” ® What to McBain was 
a vain thing was considered the real thing, both by the President’s Com- 
mittee on Administrative Management and the Hoover Commission. 


3 Louis W. Koenig and Charles Aiken, “Introduction,” Part I of “The Hoover Commission: A Sym- 
posium,” op. cit., pp. 933-940, think (p. 937) that the Commission plea for “unified executive 
command” in implementing the statute was “‘most opportune.” See also Lewis B. Sims, ‘“‘Improv- 
ing Federal Management Services,”’ ibid., Part VII, pp. 989-1000. 


4See Leonard D. White, Introduction to the Study of Public Administration (New York: 1948), pp. 10-11 
and works cited. However, White points out that “‘as an intellectual discipline the field of public 
administration still lacks much, including . . . an interpretative account of its role in the structure 
of government and of life.” 


5 Herman Finer, “The Hoover Commission Reports,’’ Political Science Quarterly, Vol. 64 (September, 
1949), pp. 405-419, at 405. 


ee. Administration: The Art and Science of Organization and Management (New York: 
2 


Ibid., 46. 
8 Ibid., 52. 
Ibid. 
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Although on most occasions the majority of the Commission took 
the position that it was up to Congress to decide what was necessary to 
government and that they were in position only to analyze elements neces- 
sary to the “efficient” conduct of government, the reports are rather sterile 
in relating the role of administration and organization to the structure of 
government. The academic segment of the “public administration” area 
must bear some blame for this.*° The so-called over-all view of govern- 
ment, especially in the American constitutional republic, must include 
more than a glimpse of politics and of the legislative and judicial branches. 
It must include, as well, the total picture of the administrative mechan- 
ism."' Is it realistic to view administration in an air-tight compartment 
apart from the elements of the political system in which it has its sources 
and through which it operates? The basic statute seemingly imposed such 
an approach and if the majority of the Commission departed therefrom, 
there were dissenters to remind them of their proper jurisdiction.’? Per- 
haps someday a study will be made of the relation of legislatures to 
administration and the relation of both to the policies in which both are 
immersed.?* 

True, separate attention has been given in recent years to the or- 
ganization of the courts and of Congress. But the requirements of science 
are not fully met either by the anatomizing or the therapy of the branches 
of government considered singly. As with the medico, the political scien- 
tist must eventually concern himself with the physiology of the entire 
body politic, although congestion in the administrative “arm” may merit 
immediate attention. As with the statute, the Commission approach 
suggests the latter as embracing the former. It would be unfair to expect 
the reports of the Commission to embody the method or achieve the 
objectives of scientific investigation. On the other hand, it is the responsi- 
bility of political scientists, and of scientists in general, to evaluate these 

% “An an intellectual discipline, the field of public administration still lacks much, including an account 
of its historical development and an we account of its role in the structure of 
government and of life.” L. D. White, Op. cit., 

1 Finer acknowledges this; but he asserts that the meager recognition given constitutional aspects by 
collective responsibility.” cit., 417. John M. Gaus briefly notes the sa of 
than offering a ready-made conclusion. 

%2 The report on Federal-State relations contains vice-chairman Acheson’s and commissioner Rowe’s 

issent to the effect that “both the report and the recommendation contained in it have little to 
do with the organization or even the functions of the executive machinery of the Federal Govern- 


ment . [but] matters primarily in the realm of legislative policy.”” H.R. Doc. 140, 8lst ‘ 

Ist Session, p. 25. 

Cf. White, op. cit., P. 1p, who says, “The term ‘reorganization’ took on new meaning, since the 
various ‘task forces’ of this Commission investigated such matters as the relations of the presidency 
to the legislative branch, the administration of foreign affairs, public welfare, public works, agri- 
culture and natural resources, the medical services of the government, the whole Federal personnel 
system, Federal-state relations.” 


In 1945, L. White argued the case for the i of h study in hi , “Legislative 
(University, +4 1945). 
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reports. The question of the feasibility of strictly scientific evaluation 
cannot be treated here. However, making the bland assumption that he 
who reads may run and may also criticize, this paper assumes, humbly, 
a critical approach to the official reports of the Commission as laid before 
Congress for action. The task force reports are not included in this 
evaluation. 

The directive given by Congress as to economy—and this is striking 
in view of the publicity given the reports on the score of prospective 
savings—may be disposed of by citing Leonard D. White’s mature com- 
ment that “reorganization has greatly increased both the administrative 
and political authority and responsibility of the President, governor, mayor, 
and department heads,” and his proposition that “reorganization is not 
a means of saving large sums of money; the principal method of reducing 
public expenditures is by eliminating or drastically reducing government 
functions.” '* Inasmuch as the latter tasks inevitably devolve on the legis- 
lative branch, the failure of Congress to provide broader scope for the 
Commission (and of the Commission to develop a broad construction of 
what mandate was conferred) should convince the vocal fringe of would- 
be billion-savers that an enlarged approach to governmental study is re- 
quired—if the economy objective is really worthy. Efficiency and economy, 
twin deities of the American administrative faith, inevitably must reckon 
with Congress and there, withal, form a trinity with the goddess, demo- 
cracy. Administrative reorganization efforts likewise must reckon with 
this trinity. Meanwhile, Congress must perforce intone to itself: Physi- 
cian, heal thyself; and if canst not, at least permit thyself to be studied, 
together with constitutionalism, and politics, when next the problem of 
governmental improvement (or “reorganization”) is tackled. 

Self-government does not live by administration alone. The argu- 
ments underlying John Stuart Méill’s chapter, “That the Ideally Best 
Form of Government Is Representative Government” (when the objective 
is the development of active human personality), are still widely accepted 
and relied upon in the United States even if his notes on “The Executive 
In a Representative Government” are not.'® Notions of convenience and 
efficiency for administrators, and particularly for the chief executive, 
dominate the Hoover reports. To assume that all will come out well, or 
at least better, if the executive is integrated and efficient, suggests the 
censure which Charles S. Hyneman passed upon proposals in a similar 
field of endeavor a decade ago, that “most of the rationalizations of state 


44 White, op. cit., p. 181. 


sj. S. Government York: 1604). “It seems far better that the s- 
a 


be appoi: . by the representative body” (p. 271). Herman Fi 
a ta 
from tain, also favors the cabinet executive. Op. cit. 417. 
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reorganization . . . appear to proceed blithely on the assumption that God 
looks after fools, drunkards, and the liberties of the people,” and in divers 


ways tend to regard “supposition born out of wish” as “demonstrable 
truth.” 


Further: 


Men invited to recommend a program which promises efficiency and economy for 
a state . . . have not only mistaken supposition for fact and hypothesis for principle; 
they have failed to warn their clients (in the printed report at least) of the enormous 
risk involved in creating a powerful chief executive in a state which has no responsible 
legislature and in many instances no effective opposition party.” 


It would be unjust to describe the work of the task forces now 
appearing in print as deserving Hyneman’s scorn and representing the 
“faith of a priesthood rather than the skepticism of a science.” ** But one 
may anticipate unproved statements and non sequiturs in the scripture 
of the Commission, as in other scriptures.’® 

The Commission finds “that the United States is paying heavily for 
a lack of order, a lack of clear lines of authority and responsibility, and 
a lack of effective organization in the executive branch.” *° Anarchy and 
lawless disorder are admitted evils. Scientific skepticism in a society up- 
holding individualistic values, however, might be cognizant of the import- 
ance of a certain lack of order. The experience of public administration 
in states where governors have tampered with state universities and other 
“independent” institutions affords basis for the value judgment, even 
when transferred to the higher level of government, that, on occasion, 
“a lack of effective organization in the executive branch” is a pearl of 
great price. 

Order and executive authority appear as basic objectives of the 
Commission’s First Report. With the first bold-type statement, agreement 
is conceivable. 

The President and under him his chief lieutenants, the department heads, must 


be held responsible and accountable to the people and the Congress for the conduct 
of the executive branch.” 


%#C, S. Hyneman, “Administrative yw An Adventure in Science and Theology,” Journal of 
Politics, Vol. I (February, 1939), pp. reprinted in part in Christensen and —— 
The People, Politics, and the Politician pn York: 1941), pp. 484-491. The latter widely-circula 
source is cited here. 

17 Ibid., p. 491. (Italics supplied.) 

18 Idem. 


* Of course, Hyneman did not prove his point. But he did render signal service in pointing out that 
the “reorganizers’’ of the 1930’s had not proved their’s! 


% First Report of the Commission on Organization of the Executive Branch of the Government: General 
Management of the Executive Branch. (Hereafter referred to as the First Report.) H.R. Doc 
No. 55, 8lst Cong., Ist Sess., ix (Washington: 1949.) 


Ibid., p. 1. 
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The achievement of this responsibility and accountability is then 
discussed in terms of consolidation of departments, extending of power 
of Presidential command and supervision “to every employee,” and giving 
the President better staff services. The effects produced on the Presidency 
either as an individual, potential imperator rex, or 2° ~i. institution, are 
not considered. Neither are the Augustan possibilities i -actical politics 
and propaganda. Certainly it is true, as Alexander Ham pointed out 
in The Federalist (No. 70), quoted by the Commission . the second 
page of its First Report, that an energetic and unified execu < ‘s not a 
threat to free and responsible government. But whence comet. responsi- 
bility? The Federalist (No. 70) exhibits explicit concern for “the security 
of liberty against the enterprises and assaults of ambition.” Little 2n be 
said for the written report of the Commission as to such concern. Con- 
cern no doubt exists, but it is not explicit. The Hoover Commission 
reports are not available material for a rousing defense and discussion of 
how government can be made responsible in the age of dictatorship and 
democracy’s decline. The Federalist represents a true “over-all” approach 
to the study of government. The Commission reports seem, in the main, 
to exhibit concern only for economy and efficiency in an imaginary world 
where propaganda, power politics, selfish motives, human frailties, are 
non-existent; or where these facts of political life lie prostrate before the 
gods of authority, chain of command, economy, order, and efficiency— 
with the word “responsibility” thrown in. But to say, “Lord, Lord” is not 
to enter the kingdom! Neither does incantation of “responsibility, re- 
sponsibility, democracy, democracy” insure those aims—witness certain 
splendid articles of the Soviet Constitution. The eighteenth century po- 
litical science of Hamilton seems to account for more of the germane and 
observed facts of political experience than does that of the Commission. 
Said Hamilton: 

Taking it for granted therefore that all men of sense will agree in the necessity 
of an energetic Executive, it will only remain to inquire, what are the ingredients which 
constitute this energy? How far can they be combined with those other ingredients 
which constitute safety in the republican sense? * 

The Commission offers answers as to what constitutes energy. It also 
quotes Hamilton’s answer to the “ingredients of safety in the republican 
sense” but confuses the twentieth century by the assertion: 

Strength and unity in an executive make clear who is responsible for faults in 


administration and thus enable the legislature better to enforce accountability to the 
people. 


22 The Federalist, No. 70. (Italics supplied.) 
°3 First Report, p. 2. (Italics supplied.) 
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Applying this formula to the Reichstag under Hitler, the Council of 
Soviets under Stalin, the Louisiana legislature under Huey P. Long, and 
the Jersey City Council under Mayor Hague, the Roman Senate from 
Augustus to Diocletian, gives some indication of the profound political 
truth, or lack of it, embodied in the italicized portion of the Commission’s 
statement.2* Of course the Commission did not purport to expound 
universals of political life. But it made its recommendations in terms of 
assumptions as to the relevant facts, and it is fair to inquire into the 
validity of these assumptions. 

The Commissioners might have inserted the phrase: Provided, that 
administrative politics, propaganda, and human frailty, are, as of 1949, 
dissolved, abolished, and terminated; and that men, particularly the presi- 
dential palace guard, party workers, five-percenters, economic interests 
and all others in our society, act like angels out of this world. Hamilton 
(if the Commission reads a little further), after making his strong argu- 
ment for the unified, energetic, single executive, spoke of responsibility in 
another sense than streamlined hierarchy with a super-magistrate (real 
or symbolic) at the top, plainly visible as administrator almighty. Said 
the eighteenth century man: Responsibility is of two kinds—to censure 
and to punish.”* Agreeing with the Commission, Hamilton argued that 
the first (to censure) is the more important of the two, “especially in an 
elective office.” For censure to operate as a sanction of responsibility, 
Hamilton relied on public opinion. He was perhaps unaware of the 
modern art of state propaganda, which, like it or not, is a well-established 
phenomenon in the modern political world. In Nos. 71, 72, 73, and 74 
of The Federalist, Hamilton continued his discussion of the requisites of 
executive energy: length of the presidential term (No. 71), the question 
of re-election (72), compensation (73), which also makes due comment 
on the “superior weight and influence of the legislative body in a free 
government and the hazard to the Executive in a trial of strength with 
that body”—a modern fact, or a reversal?), powers vested (74), the treaty- 
making power (75), appointing power (76), and further presidential 
powers (77). Finding for unity and energy, No. 77 concludes with the 
question: “Does it also combine the requisites to safety, in a republican 
sense—a due dependence on the people, a due responsibility?” 

24 John M. Gaus (loc. cit.) thinks that an “apparently inevitable process of institutional adaptation to 


to issue a call for research by political scientists into those “forces’’ along lines suggested here, 
plus investigation as to how these forces are activated, how they change, become quiescent, et. al. 


5 Loc. cit. 
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Inasmuch as the Commission assumes the answer without openly 

probing for it in its final reports, it may be interesting to ask whether 
Hamilton’s answer bears weight today. Said he: 
The answer to this question has been anticipated in the investigation of its other char- 
acteristics, and is satisfactorily deducible from these circumstances; from the election 
of the President once in four years by persons immediately chosen by the people for 
that purpose; and from his being at all times liable to impeachment, trial, dismission 
from office, incapacity to serve in any other, and to forfeiture of life and estate by 
subsequent prosecution in the common course of law. But these precautions, great as 
they are, are not the only ones which the plan of the convention has provided in favor 
of the public security. In the only instances in which the abuse of the executive 
authority was materially to be feared, the Chief Magistrate of the United States would, 
by that plan be subjected to the control of a branch of the legislative body. What more 
could be desired by an enlightened and reasonable people.” 


What more could be desired? Nothing—except that our political 
parties and the legislative body could have the vitality and effectiveness 
for differences of opinion and their reconciliation that the executive has 
for unified order. The history and strength of the legislative branch as a 
device for executive control and its accountability is bound up with the 
control of the purse. Does the report on budgeting and accounting 
squarely face this issue? It can be argued that no amount of streamlining, 
bolstering of staff services, and other devices of reorganization, will pro- 
duce either efficiency or economy even when based on the Commission’s 
“performance budget” scheme—because Congress and the entire political 
system still have to be reckoned with. 

To repeat Finer’s point: “The paramount question is, whether a 
multitude of neatly conceived homunculi can ever add up to one living 
man.” Finer’s argument for constitutional revision, for collective cabinet 
responsibility, seems to fall on the stony ground of American constitu- 
tional and societal development. The American Presidency is here to stay. 
The arguments for the cabinet system from Woodrow Wilson through 
Henry Hazlitt 2? to Dr. Finer will not change the fundamental political 
patterns projected by America’s past and present upon the future. On 
this score, the Hoover Commission was on solid bedrock. But perhaps 
responsibility, as Finer argues, could be “truly shared among fifteen or 
twenty men” and “the will to govern” be “put into commission” 2* by 
formalizing a Presidential Council ** for policy purposes, recognizing cab- 
inet officers as administrators of great operating agencies. To formalize a 
general administrative council in the Executive Office might serve to re- 
duce what could develop as certain difficulties attaching to a Presidential 
super-staff and super-man “Staff Secretary.” *° Open political recognition 


26 The Federalist, No. 77. (Italics supplied.) 
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could be given to what are essentially political as well as administrative 
functions that should be acknowledged as such.*t The Executive Office is 
more than an arm of management. It is also a great and powerful political 
institution. To view it in lesser light could defeat the Commission’s 
vaguely charted quest for accountability to Congress and the people. 
The reports now before the American public are extremely significant as 
a more thorough investigation and elaboration of the executive-manage- 
ment approach to “administrative reorganization.” But additional import- 
ance should be attached to the fact that future commissions may one day 
be called upon to study both executive management and governmental 
reorganization in general as means, not ends, in solving the persistent 
problem of adjusting governmental arrangements to political change. 
Efforts at “administrative” or “executive” reorganization only, apart from 
the governmental system as a whole, suggest certain shortcomings in view 
of the basic problems in politics, law, and comparative government. Per- 
haps nothing less than a twentieth century Federalist is required as pre- 
scription for the future. 


27 Henry Hazlitt, A New Constitution Now (New York: 1943). 
8 Finer, op. cit., p. 417. 


2G. Homer Durham, tatives of the Chief Executive’ Public Administration 


“Coordinati 


First Report, pp. 22-23. 
™ Paul Appleby, Policy and Administration (University, Alabama: 1949). 
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Human Rights in the Modern World. By ArTHUR N. Hotcomse. (New 
York: New York University Press. 1948. Pp. viii, 162. $3.75.) 


When Professor Holcombe delivered the James Stokes Lectures on 
Politics in March and April, 1948, he considered some of the problems 
arising in connection with Human Rights in the Modern World, and he 
chose as his standard of comparison the fate of bills and declarations of 
human rights in the United States of America. 

As with major issues of international politics, so with human rights 
there is a basic difference of approach, if not actual conflict, in the atti- 
tudes of the United States and the Soviet Union, and, to a lesser extent, 
even in the attitudes of the United States and Great Britain and France. 
Although it is almost certain that few, if any Englishmen would agree that 
“none of the other major powers attempts to give to the fundamental 
freedoms of its citizens the same kind of protection that we attempt to 
give in the United States” (p. 10) — for a written constitution and a bill 
of rights are not the only means of giving such protection — few would 
argue with the statement that “if an international bill of rights is to be 
comprehensive and specific,” and yet secure support from the Big Four, 
it “can be accomplished only by the acceptance of ingenious compromises, 
which are likely to be generally unsatisfactory, if not meaningless. The 
alternatives are either a comprehensive and specific bill of rights, which 
will not be acceptable to all the major powers of the modern world, or 
a bill of rights, which . . . will not attempt to do more than declare some 
general objectives of political action” (p. 90). 

Professor Holcombe is not completely satisfied with the record of 
the United States on fundamental freedoms and human rights, and he 
points out that, whatever the content of bills and declarations may be, 
the actual enjoyment of such rights depends mainly on the attitude 
adopted by the peoples of the various states. Nevertheless, he believes 
that the United Nations can learn much from the example and ex- 
perience of the United States. He considers that this would mean, at 
least where human rights are concerned, a new approach which would 
entail the protection of the rights of human beings as citizens of the world 
community symbolized by the United Nations, rather than as citizens 
of their own particular States: “The Commission of Human Rights would 
serve mankind well by drafting a Covenant on Human Rights that would 
leave to the governments of the states directly concerned the rights of” 
their respective citizens, “and would strive to secure first the rights of 
men as citizens of the organized world” (p. 151). 

The learned author has performed a service in demonstrating the 
fallacy of accepting Universal Declarations and Bills of Human Rights 
at their face value, and in pointing out that any document which is 
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equally acceptable to both sides in the present East-West conflict can be 
nothing more than a lowest common denominator, or a mass of pious 
platitudes. It is submitted, however, that in his final suggestions for ac- 
tion on this subject he has himself fallen victim to unwarranted idealism. 
He assumes too lightly that the world is sufficiently organized for States, 
on whom the burden of drafting and accepting any international docu- 
ments will fall, to recognize their nationals as “citizens of the organized 
world,” capable of enjoying rights in their capacity as such. 


University College, London. L. C. GREEN. 


Western Union, a Study of the Trend toward European Unity. By AN- 
DREW AND Frances Boyp. (Washington, D. C.: Public Affairs Press. 
1949. Pp. viii, 183. $3.00.) 


This brief volume, completed in the middle of 1948, was written un- 
der the auspices of the United Nations Association of Great Britain. Half 
of it consists of text, and the remainder, of an eleven part appendix, in- 
cluding a brief bibliography. 

The text consists of four chapters, of unequal interest to most readers. 
Chapter I, “The Face of Europe,” presents the current economic and 
political picture. Those parts dealing with Germany and the colonies in 
relationship to European unity are most closely related to the general topic 
of the book. The second chapter, “The Past,” describes the numerous pro- 
posals for European and World organization made between 1400 and 
World War II. The third chapter, “The Present,” is devoted to functional 
cooperation — the Marshall Plan, the Brussels Pact, and various activi- 
ties of the United Nations. Generally speaking, there is very little in the 
first three chapters which will not be familiar to the readers of this re- 
view. 

Chapter IV, “The Future,” describes the several movements, begin- 
ning with that of Federal Union in 1938, working toward European uni- 
fication. The history and chief proposals of each of these movements are 
described and their similarities and differences noted. The countries to 
be included, the socio-economic basis of the union, and the degree of unity 
constitute the main points of difference, at least for the short run. 

It is made clear that the present Labor government of Great Britain 
has been reluctant to entertain any scheme which might impair Britain’s 
independence. Over the long run, the authors point out, all of the move- 
ments are agreed that Europe is not the final goal; world Federal Gov- 
ernment is the ultimate aim. Whether this is true of the United Nations 
Association of Great Britain is left to conjecture. 


Pay 
= - 
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The book was written before the negotiations began for the forma- 
tion of the Council of Europe. It does, however, supply helpful back- 
ground information. For example, no reader of the book would be sur- 
prised that the actual Council has no power or authority, nor would he 
be surprised that the first meetings of the Council produced resolutions 
aimed at making the organization into something more than another 
discussion group. 

The book is largely factual and descriptive. Some of the hopes and 
difficulties of European unity are noted, but brevity permits hardly more 
than reference to their nature. If one wishes to pick and choose, he will 
find parts of the book of considerable value; only if he is quite unfamiliar 
with the general topic will he need to read the whole with equal care. 


af Cuar.es P. SCHLEICHER. 


Freedom’s Charter: The Universal Declaration of Human Rights. By O. 
FREDERICK Nowpe. (New York: Foreign Policy Association. Head- 
line Service No. 76, July-August, 1949. Pp. 64. $.35. Pamphlet.) 


If a reader of this pamphlet by the Dean of the Graduate School of 
the Lutheran Seminary at Philadelphia expects pious exhortation he is 
in for a surprise. Only a person thoroughly familiar with all the facets of 
the subject could write such a comprehensive, penetrating, and balanced 
article in so few words. As a consultant to ECOSOC he attended every 
session of the Human Rights Commission, and we can well believe 
Mrs. Franklin Roosevelt’s remark in the brief introduction that “he 
sometimes gauges the mood of the members more accurately than we do 
ourselves.” 

The whole problem of human rights is placed in its historical set- 
ting; the newer motive for concern for their observance, it is contended, 
is the conviction of the relationship between human rights and peace. 
The Declaration is, of course, a small but important part of present and 
projected United Nations activities respecting human rights. It is ad- 
mitted that the prospects for the observance of human rights for all men 
may seem meager; this is “because of limitations in the present world 
situation.” 

Further progress depends on: (1) completion and ratification of 
the Covenant and Measures of Implementation; (2) understanding of the 
content and meaning of the document; (3) the application of the Declar- 
ation in domestic and community life; (4) and its effect on public opinion 
and of the latter on the conduct of sovereign states. 


of Ovegen. Cuar es P. SCHLEICHER. 
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The Year Book of World Affairs: 1949. Epirep By Grorce W. KEETON 
AND GEORG SCHWARZENBERGER. Published under the auspices of the 
London Institute of World Affairs. (London: Stevens and Sons Lim- 
ited. 1949. Pp. viii, 342. 20s.) 


To the American reader, “Year Book” means a work of reference 
which concisely outlines the situation in a given field at a given moment 
and reviews all major related developments during the course of some 
twelve months. To the London Institute of World Affairs, however, it is 
simply a name applied to that publication which contains timely articles 
more detailed and comprehensive than those in its quarterly periodical 
World Affairs but not so fully treated as items appearing in book 
form in its Library of World Affairs. 

Twelve articles and a series of six Reports on World Affairs, in their 
sociological, economic, geographical, psychological, legal and institutional 
aspects, reviewing some eighty books published in 1947 and 1948, com- 
prise this issue of the Year Book. The articles cover a considerable range, 
some stressing national problems, as does W. Lewisohn’s “Basic Prob- 
lems in Modern China,” some international, as L. C. Green’s “The ‘Little 
Assembly’ ”; some could have been written three or four years ago, as in 
the case of Editor Schwarzenberger’s “The Study of International Rela- 
tions,” or J. Daniel’s “Conflict of Sovereignties in the Antarctic”; others 
review developments through the year 1948, as does Susan Strange’s 
“Palestine and the United Nations.” Some, such as Hambro’s article on 
the International Court of Justice and L. B. Schapiro’s masterly review 
and detailed tabulation of “Soviet Participation in International Institu- 
tions,” contain generous reference to authorities; others, such as L. H. 
Guest’s “The Future of the British Colonial Empire,” dispense with cita- 
tions. Most items are by British writers, although an American, Margaret 
Ball, has written on “Recent Developments in Inter-American Relations.” 
Despite their variety the articles share the qualities of being timely, in- 
formative and readable. 

The Reports on World Affairs are given under the titles: Sociological 
Aspects, Legal Aspects, etc. If one were to judge by the number of books 
reviewed in each Report, English publishers have brought out the bulk 
of significant literature dealing with the sociological and geographic aspects 
of the field, American publishers those dealing with the economic aspects. 
Only in the Report headed Legal Aspects have a substantial number of 
books published on the Continent been reviewed: and in the entire series 
of Reports but one book published in the Slavic world has been included. 
This seems particularly strange after reading Schwarzenberger’s remark 
(p. 19) that “Students of international relations can do worse than try 
to analyse any situation from all relevant points of view.” (Italics are 
the reviewer’s.) 
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Throughout the book there seems to be an underlying theme: that 
there is need for more scientific investigation and less arm chair specu- 
lation about international relations; that greater efforts should be made to 
find solutions to problems and less attention given to sidestepping them; 
that one should give heed to one’s duties, particularly in “insisting upon 
the inviolability of international obligations.” We can agree with the 
editor that “scientific work requires more than the combination of intui- 
tion with a scientific mind. Its third constituent element is moral courage 
to think out the implications of one’s thoughts — irrespective of the con- 
sequences.” 


W. Harotp DALGLIESH. 
University of Utah. 


The Atlantic Pact. By Hatrorp L. Hoskins. (Washington, D. C.: Pub- 
lic Affairs Press. 1949. Pp. 104. $2.50.) 


This booklet evolved from several memoranda which the author, 
a well-known student of history and political science, prepared for the 
use of members of Congress in his capacity as Senior Specialist in Inter- 
national Relations of the Legislative Reference Service of the Library of 
Congress. The sixty-odd pages of the text and the convenient appendices 
will be very helpful in acquainting college students with the subject 


matter. 

Some circumspection, however, is called for on the part of the reader. 
For example, despite the title of the booklet and the consistent use of 
the term Atlantic Pact throughout the text, the Pact is not an Atlantic, 
but a North Atlantic, Pact and the author’s statement (p. 26) that three 
of the six points of the Vandenberg resolution “were concerned with long 
range ‘human rights and fundamental freedoms’ ” is better forgotten. Also 
some minor inaccuracies need correction, such as the statement that the 
Canadian House of Commons ratified the Pact by an unanimous vote 
(p. 76), whereas the vote was 149 to 2, two members of the Bloc Populaire 
dissenting. 

In general the author’s discussion of the problems connected with the 
North Atlantic Pact is well balanced. However, his arguments to prove 
that there were no legal obstacles which would prevent states that were 
not members of the United Nations from joining the Pact cannot pass 
without some criticism. Hoskins argues that Articles 51 and 52 of the 
United Nations Charter “do not specifically prohibit member States from 
entering into regional relationships with non-member States” (p. 42). 
But both articles refer explicitly to members of the United Nations, and 
thereby limit the range of States to which they apply. And when the au- 
thor, to prove his point, builds up a chain of arguments (pp. 42-43) run- 
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ning from the last paragraph of Art. 52 to Art. 35, and then from the 
second paragraph of Art. 35 to Art. 33 in which “resort to regional 
agencies or arrangements” is acknowledged, he begs the question, for Art. 
33 presupposes a valid regional agency or arrangement. 

In the opinion of this reviewer all attempts to reconcile the admis- 
sion of non-members of the United Nations to the North Atlantic Pact 
with the Charter are doomed to failure. If stark necessity compelled 
the Western Powers to admit Italy and Portugal to their North Atlantic 
Alliance, then there was for them but one frank vindication of such 
action, namely, that they were only doing what others had been doing 
all along in building the existing Soviet alliance system. 


The College of Idaho. Gerorce V. WoLrFE. 


The Realities of American-Palestine Relations. By Frank E. MANUEL. 
(Washington, D. C.: Public Affairs Press. 1949. Pp. viii, 378. $5.00.) 


The “Palestine problem” was, from the inauguration of the Nazi 
program of extermination of the Jews in Europe in 1933 until the recog- 
nition of the new state of Israel by the United States in May, 1948, an 
irritating puzzle of ever-increasing complexity in American foreign rela- 
tions. Dr. Frank E. Manuel, an historian now teaching at Brandeis Uni- 
versity, has written a timely and frequently fascinating study of official 
American relations with Palestine from the time of the appointment of 
our first consular representative in Jerusalem, 1832, to the events imme- 
diately following the establishment of Israel last year. Dr. Manuel divides 
American relations with Palestine into five historical periods: the period 
of Turkish rule, complete with capitulatory complications; the period 
immediately following World War I, when the United States was actively 
interested in the disposition of the area; the period of British rule; the 
period of UN consideration; and the present epoch, which began on May 
14, 1948 with the setting up of the Israeli Government. 

The author has woven his narrative skillfully. His treatment is thor- 
ough and comprehensive. However, the work is marred by an excessive 
bias which destroys any possible claim to balance or objectivity. The Reali- 
ties of American-Palestine Relations is a frankly partisan tract replete 
with heroes and villains. Prominent among the latter are the “profes- 
sional Anglophiles” (a designation of dubious import), the foreign ser- 
vice officers who staff the Department of State’s Office of Near Eastern 
Affairs (Loy Henderson, for several years Chief of that Office, and con- 
stant target of Zionist attacks during the war years and after, is conspicu- 
ous by his absence from the discussion), the “oil men who dabbled in Mid- 
dle Eastern politics,” and the British (in general and in particular). 
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This work is one of the first to show the benefits of research in the 
Department of State Archives opened in 1947 under Departmental Regu- 
lation 420.1. Judging from the author’s bibliography, he used the Archives 
to 1922, the end of the so-called “open” period. He does not mention 
any archival materials of the later, or “restricted” period, and indeed we 
may conclude that had he requested permission to use the latter the 
Department of State probably would have denied it, for use of docu- 
ments of the “restricted” period is generally for “scholarly” studies — 
i. e., those which the State Department regards as non-partisan. 

Apparently weary from many months of research in the Archives, 
Dr. Manuel has decided to render controversy over many of the arbi- 
trary statements which dot the book difficult, if not impossible, by elim- 
inating all footnotes and “scholarly polemic.” Needless to say, this makes 
the text eminently more readable than otherwise would have been the 
case. However, this beneficial result is incidental to the author’s purpose, 
the real object being, as he says in his preface, to ensure “that attempts 
to check specific quotations from manuscript sources will entail substan- 
tial archival search on the part of the curious” (!). Having worked in 
State Department files himself, and being aware of the great difficulty 
involved in tracing “specific quotations,” the reviewer can only regret 


that Dr. Manuel saw fit to act as he did. 


Wes R. FisHe. 
University of California at Los Angeles. 


Foreign Relations of the United States: Diplomatic Papers, 1933. Vol. III: 
The Far East. Department of State Publication No. 3508. (Wash- 
ington: Government Printing Office. .1949. Pp. xcvii, 794. Index. 
$2.75.) 


Of the five volumes of Foreign Relations promised for 1933, Volume 
III is the first to appear. These are no longer Papers Relating to the Foreign 
Relations . . . ; now, since the 1932 volumes, they are Diplomatic Papers. 
Two-thirds of the Far East volume deals with the “Far Eastern Crisis,” 
and includes correspondence, reports and instructions touching on Chi- 
nese, Japanese, and League of Nations aspects of the Sino-Japanese 
controversy. “China” is let off with 205 pages covering 20 substantive 
topics; “Japan” is whittled to 66 pages for coverage of 9 substantive topics; 
and “Siam” receives 5 inglorious pages. That was the Far East, as 
recently as 1933. 

1933 was the year of the occupation of Shanhaikwan, the conquest 
of Jehol, Japan’s withdrawal from the League of Nations, and the Tangku 
Truce. Conjecture on the imminence of war between Japan and the 
Soviet Union was the favored theme of the crystal-gazers. Franklin D. 
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Roosevelt moved onto the diplomatic stage in his own right, after having 
endorsed Mr. Stimson’s League of Nations policy as President-elect Mr. 
Hull, the acerbic Free Trader, forthrightly announced that he did “not 
intend that this Government shall assume the réle of mentor to the League 
or accept a responsibility which initially lies with and belongs to the 
League under the League’s Covenant” (p. 265). Following Japan’s de- 
cision to withdraw from the League, Mr. Grew was certain that “there 
is no bluff in her attitude,” and that “the military themselves . . . are 
fully prepared to fight rather than to surrender to moral or other pressure 
from the West” (p. 195). An unidentified “French diplomat” warned, 
more precisely, that Japan’s “present preparations for war were aimed 
directly at the United States” (p. 155). Nelson Johnson anticipated the 
tragedy detailed in the White Paper by asserting that “the [Chinese] 
people have lost faith” in the Kuomintang (p. 171), which “becomes in- 
creasingly impotent” (p. 491). 

This volume refreshes our recollection of tragic events. It still leaves 
the reader pondering whether, during the sixteen years that these papers 
gathered dust in the files of the Department, the United States has at- 
tained the imagination and maturity that the successful conduct of its 
foreign affairs in 1949 requires. 


H. ARTHUR STEINER. 
University of California at Los Angeles. 


The Allied Occupation of Japan. By Epwin M. Martin. (Stanford, 
California: Stanford University Press. 1948. Pp. xiv, 155. $3.00.) 


This brief volume, the first of a series on the reconstruction and re- 
form of Japan sponsored by the Institute of Pacific Relations, is a concise 
compilation of international declarations and official directives relating to 
the occupation of Japan. The author, formerly Chief of Occupied Area 
Economic Affairs in the Department of State, states in a balanced fashion 
the basic problems of reconstruction in Japan, with emphasis on the eco- 
nomic aspects. 

Mr. Martin devotes most of his space to a description of the pur- 
poses of the occupation and the conditions and rationale of its opera- 
tions, and limits himself to a minimum of analysis and evaluation. In jus- 
tification of this treatment, the author notes that the major objectives of 
the occupation cannot be accomplished except by “changing the funda- 
mental emotional drives and patterns of thought of the individual Japa- 
nese” or by creating “a revolution in the structure and working processes 
of complicated social institutions” (ix). Accordingly, one’s conclusions 
with respect to the progress already made toward occupation goals are 
apt to be derived principally from a priori reasoning, at best “a slippery 
foundation.” 
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Given in full, as appendices, are the Basic Post-Surrender Policy for 
Japan, June 26, 1947; the Agreement of Foreign Ministers at Moscow on 
Establishing the Far Eastern Commission and Allied Council for Japan, 
December 27, 1945; and the Basic Initial Post-Surrender Directive to 
SCAP for the Occupation and Control of Japan, November 8, 1945. Oc- 
cupation policy and action are discussed in the text in the light of the 
above and other basic policy papers, such as the Potsdam Declaration of 
July 26, 1945, and the Presidential Policy Statement on Japan of Septem- 
ber 6, 1945, pertinent excerpts from which appear at the beginning of 
each chapter. The text also contains extensive quotations from other 
important directives and summarizes a number of significant laws passed 
by the Diet in pursuance of the aims of the occupation. 

Despite the fact that the author does state a number of cautious 
conclusions, as that, considering that we are attempting to democratize 
Japan along Western lines with “incredibly meagre resources of person- 
nel” who understand things Japanese, “the accomplishments have been 
notable” (p. 49), or that the laws passed by the Diet, under SCAP stimu- 
lus, for breaking up the Zaibatsu, can be regarded as “an impressive legis- 
lative achievement” (p. 80), the principal value of this volume is that 
of a reference file, wherein one can find the text and authoritative descrip- 
tion of basic documents of the occupation. It will also serve as a useful 
point of departure for further, interpretative reading on the subject. 


University of California at Los Angeles. Westey R. FisHEL. 


World in Transition. By G. D. H. Core. (New York: Oxford Univer- 
sity Press. 1949. Pp. xix, 646. $6.00.) 


This volume is a revision of an edition published in England in 1947 
entitled The Intelligent Man’s Guide to the Post-War World and is 
intended primarily for American readers. 

“My book is long,” says the author in his preface, “but not nearly 
so long as the tale of the world’s calamities and follies in recent years.” 
Yet he attacks his chosen task of unraveling the immense tangle of hu- 
man affairs produced since the close of World War II with great skill. 
Framed not as an academic treatise but as a book for “ordinary men and 
women of intelligence,” Cole’s work nevertheless raises a standard of 
clarity in expression, dexterity in analysis, and thoroughness in treatment 
to which many another wise and honest writer might repair. Chapters are 
devoted to the affairs of the principal world areas and political systems, 
including those of the United Nations, skillfully woven together in ef- 
fective demonstration of their unity; the treatment rests on a strong under- 
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pinning of economics, and thus avoids superficiality in dealing with what 
are necessarily politico-economic problems. Early and late, Cole empha- 
sizes rather than obscures the fact that his assumptions are those of a 
British Fabian Socialist. 

To commend these and other qualities in the author’s work is not, 
however, to grant it a laisser passer for all its opinions and judgments. 
To single out only one: Cole is inclined to approve institutions and pro- 
grams, foreign and domestic, of Socialist Britain or Communist Russia be- 
cause of his acceptance of the theories and motives which he believes to 
guide them; shortcomings in practice seem to count for much less. On the 
other hand, disapproval is directed at many things American, not so 
much because of failures of accomplishment in terms of his own standards, 
but because he dislikes the theories of unfettered private enterprise that, 
by his attribution, underlie them. Whatever one’s views, however, Cole’s 
book contributes to a useful discussion of the principal international issues 
before the contemporary world. ny 


University of Washington. 


Handbook of the United Nations and the Specialized Agencies. (New 
York: Department of Public Information, United Nations. May, 
1949. Pp. xvii, 222. $1.00.) 


This is a useful, indeed a necessary, volume for the teacher or stu- 
dent of international organization. Also, many laymen will probably find 
in it answers to questions which have aroused their curiosity. 

Except that it contains no full texts of the charters of the United 
Nations and specialized agencies, all pertinent data which could possibly 
be included in a small handbook are present. Particularly interesting to 
the reviewer were the brief but meaty statements as to the functions and 
organizational setups of the specialized agencies and of the UN Secretariat. 

Explanations serving to link the formal provisions of the charters 
with actual performance are to be found. The following is a good example: 
“It is one of the functions of the General Assembly to initiate studies and 
make recommendations for the purpose of encouraging the progressive 
development of international law and its codification. The Assembly 
has established for this purpose an International Law Commission, com- 
posed of fifteen persons of recognized competence in international law.” 

The volume is also valuable as a directory of persons associated with 
the United Nations or specialized agencies in important capacities. 


Heptey V. Cooke. 


University of Wyoming. 
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The World in the Twentieth Century. By Grorrrey Bruun. (Boston: 
D. C. Heath and Company. 1948. Pp. xxiv, 799. $5.50.) 


Professor Bruun has written a textbook that is at the same time some- 
thing more than a textbook. For he brings to bear upon his materials a 
soundly sophisticated and comprehending mind that is revealed in his 
selection and use of data. The work follows a conventional chronological 
and topical outline. Part I deals with the distant period before World 
War I, so pregnant with disaster, concerning the origin and conception of 
which the author shows great understanding. In Part II the vast political, 
economic, and military web of World War I is graphically and expertly 
described. And so throughout the subsequent parts on the post-World 
War I search for international stability, the Americas in the Twentieth 
Century, the U.S.S.R. and its orbit states, the Asiatic and Pacific World, 
experiments in government, the failure of collective security, World War 
II, the contemporary world, and western culture in the twentieth century 
the author reveals a distinguished erudition and a usually balanced judg- 
ment. He could easily have boldly announced in the foreword that he was 
writing under the influence of a liberal, progressive bias after the fashion 
of Parrington, but the avowal is not necessary. The fact is self-evident. 

This liberal approach is refreshing for the most part, but Professor 
Bruun, like Frederick L. Schuman and Harold Laski, seems to be of that 
persuasion for which an explicit condemnation of the brutalities of Soviet 
authoritarianism takes on a quality of illiberalism. Every allusion to the 
nature of the Soviet regime, which no bona fide empirical liberal or demo- 
crat may accept, must be hedged around with explanations of why and 
how external force and internal crisis have driven this government to the 
use of tyranical means. This conscant impulse to indirect apology no 
doubt derives from an idealistic determination to maintain the remnants 
of the illusions which were so fondly held during the 1920’s and 1930's. 
Then verily the Soviet regime seemed to some to be an utopia struggling 
to be born. The impulse derives also from a certain warping of historical 
sense that in significant degree overlooks the capacity of the evolving west- 
ern political tradition by self-corrective means to remedy its own defects. 
It offers to these disciples of reform, educated to dissatisfaction with the 
inequities that evolution may leave behind, not enough by way of con- 
trast with the Soviet system. The impulse comes also from a failure to 
realize that to place Sovietism at another point on the continuum of 
political values and means from Nazism is not to place it at a point jus- 
tifying liberal democrats in a course of reckless, if indirect, apology. That 
Professor Bruun deals with the Soviet state apologetically can not be de- 
nied, that he does so with sweeter temper than Professor Schuman perhaps 
makes the result only the more dangerous. Should the plea be made that 
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objectivity required such a presentation, it may be answered that this type 
of objectivity is not attainable as an ideal and rightly was not permitted 
to warp the revelation of the author’s biases in other sections, e. g. with 
respect to the New Deal. 

The final chapters, on western culture, are powerfully suggestive, if 
only skeletal. Space permitted no more extensive treatment. It is unfor- 
tunate that this material could not have been woven into the preceding 
text. As it stands, the impression is created of typical textbook exposi- 
tion, with subjects neatly compartmentalized, rather than of historical 
interpretation in a grander style. 

However, this volume constitutes a major contribution to historical 
textbook literature, combining effective exposition with provocative judg- 
ment. 


GeorceE A. Lipsky. 
University of California. 


Europe in Our Time. 1914 to the Present. By RoBert ErcaNnc. (Boston 
and New York: D. C. Heath and Company. 1948. Pp. xv, 710. 
$5.50.) 


By presenting this new text the author hopes to “contribute in some 
little way toward giving the present generation a better understanding of 


recent events and contemporary problems” (p. v). Mr. Ergang makes no 
claim to have written a definitive history. Indeed even his sources are in 
part already incomplete if not obsolete, since he was not able to draw on 
the relevant materials unearthed by the trials of the war-criminals, the 
various official white books, and the memoirs, some of them significant, of 
leading figures in recent European politics. 

However, within its self-imposed limitations the book will provide 
for the beginning student a useful and fairly complete background to inter- 
national events from the beginning of the First to the end of the Second 
World War. A chapter entitled “Revolt of the East against Western 
Imperialism” transgresses the European realm and records major develop- 
ments in Asia during the period under consideration. 

Throughout the book the author avoids a thorough discussion of the 
underlying problems. Since he addresses an audience composed mainly of 
undergraduate students it is to be feared that his factual material, how- 
ever well presented, will by itself not suffice to give a real understanding 
of some of the more complicated issues, such as the impact of “Wilson- 
ianism” on the peace settlement, the psychological and ideological motives 
of the authoritarian movements, the novel elements introduced by Bol- 
shevism into the foreign and domestic policies of many nations in post- 
war Europe. 
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On the whole there is little quarrel with Mr. Ergang’s factual presen- 
tation, except that from time to time he quotes too heavily from authors 
who from having been dans la mélée are too ardent partisans to be relied 
upon for historical detachment. 

A great number of specially drawn maps enhance considerably the 
usefulness of the book. 


University of Colorado. 


Henry W. EHRMANN. 


History of Europe. By C. J. H. Haves, M. W. BaLpwin, anp C. W. Cote. 
(New York: The Macmillian Company. 1949. Pp. xxvi, 1049. $5.00.) 


This book is intended to serve as a comprehensive, up-to-date text 
for introductory college courses in general European history. It is a well- 
balanced, well-written, and nicely organized text for that purpose. Most 
impressive is its freshness, which in such a text is difficult to achieve. 
The careful selection of material represents, of course, a series of studied 
compromises, but these are on the whole most successful. 

Part I, which takes up the Mediterranean Cradle of European Civili- 
zation, constitutes a sixty-two page summary, divided into four chap- 
ters, of the heritage of Europe. The extreme brevity of this summary con- 
stitutes a remarkable condensation, although one might have wished 
for somewhat greater coverage. The Medieval and Early Modern periods 
are particularly well done, yet their careful account seems to have led 
to the abridgment of the authors’ treatment of the twentieth century. 
True, the last half-century was given more than its due, if one establishes 
an arbitrary correlation between the amount of words and the number 
of years. Moreover, the full meaning of the last fifty years demands the 
perspective of time. Nonetheless, the reviewer found himself wishing that 
the authors had used their nearly nine hundred pages of prologue — a 
prologue so effectively and painstakingly done — for a more inspired 
perspective on the momentous events of the last fifty years. 

The text, in sum, is preeminently well done, and is well-suited for 
introductory college courses in European civilization. In physical appear- 
ance the book reflects a return to concentration on content instead of a 
more flamboyant appeal to the senses which has marked, and marred, 
other texts in the field of late. The maps, the illustrations, and the lists 
of supplementary readings were exceedingly well selected and approp- 
riately placed. 


Ross N. BerKEs. 
University of Southern California. 
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The Rome-Berlin Axis. By EtizaBeETH WISKEMANN. (New York and 
London: Oxford University Press. 1949. Pp. xvi, 376. $5.00.) 


The author’s residence in Europe during much of the period covered 
by the book gave unusual opportunity not only to collect material but 
also to gain the “feel” of the countries involved. In a splendid way she 
tells the story of the two dictators throughout the period of the Axis. She 
goes into great detail, step by step, country by country, mentioning innum- 
erable characters, but maintains keen interest to the end. 

In the beginning she pictures Hitler coming to Mussolini with evident 
embarrassment; then Hitler grows in power until Mussolini becomes his 
subservient tool. Italian officials who do not follow the Hitler line are 
dropped or moved to positions in which their views on such matters have 
no significance. The balancing of events by Hitler in the taking of Austria, 
Czechoslovakia, Poland, and almost all of western Europe — the period of. 
supremacy — and the turn of affairs leading to the final extinction of 
both dictators are graphically portrayed. There is less detail in the final 
chapters — perhaps properly. The struggle for control of Spain and the 
Balkans receives adequate attention throughout the book. The lack of 
support for the Axis by rank and file Italians, as well as the offensive- 
ness of Hitler’s ruthlessness to their moral principles, is evident. There is 
no such suggestion about the German people. 

One chapter is devoted to the efforts of the United States to maintain 
peace through the visit of Sumner Welles to the four major capitals 
during 1940 — this without compliment to him or the United States. 

The book is well documented. The author provides an excellent 
and detailed index of persons, subjects and places. Without doubt this 
book makes an important permanent contribution to the history of the 
period dominated by the Axis. 

U. G. Dusacu. 


Lewis and Clark College. 


An Encyclopedia of World History. CompiLep AND EpiTep By WILLIAM 
L. LANGER. (Boston: Houghton Mifflin Company. 1948. Revised edi- 
tion. Pp. xlvi, 1270. $7.50.) 


Historians and political scientists are well acquainted with this work 
in its 1940 edition. World War II made the revision necessary. Thirty- 
six pages of material were added, treating of the political and interna- 
tional affairs from 1939 to 1945 and of the various military campaigns. Five 
maps illustrate the war in its global extent. At the beginning of the book 
ten pages are devoted to a list of events from August 1, 1945 to July 31, 
1946. 
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The distinguished editor assures us that this revision made possible 
“numerous corrections of detail in other parts of the book.” He also wants 
the public to know that “the additions embodied in this new edition were 
prepared almost entirely by Dr. Geoffrey Bruun.” 

The publishers are to be commended for having undertaken this 
revision, and they are to be urged to keep the book up to date. It is too 
valuable to be allowed to fall behind time and the needs of the numer- 
ous students of history and political science. 


Emit Lucki. 
University of Utah. 


Liberalism and the Challenge of Fascism; Social Forces in England and 
France (1815-1870). By J. Satwyn Scuapiro. (New York: Mc- 
Graw-Hill Book Company. 1949. Pp. 421. $5.00.) 


Few concepts are so often used and so little understood as “liberal- 
ism.” It has been a popular badge during a century and a half of the most 
rapid and far reaching social and economic changes and therefore can be 
clearly understood only within the historical framework of this period. 
Professor Schapiro’s excellent study of the development of liberalism in 
the nineteenth century should therefore be of great value, even to those 
whose major concern is with the present. 

Primary attention is given to what he calls bourgeois liberalism, 
which predominated in the period 1815-1850, in which liberalism is asso- 
ciated with utilitarianism, classical economics, and the interest of the 
middle class. Professor Schapiro does not; however, like Laski, identify 
liberalism solely with this period or set of interests. He suggests that a 
unique virtue of the system of liberal politics created by the middle class 
was its flexibility in transcending the narrow class interests on which it 
originally rested, and its ability to accommodate itself to the new forces 
in society that developed with the rise of the working class. 

This adjustment was advanced by John Stuart Mill and Alexis de 
Tocqueville, both of whom saw that the working classes must be given 
a share in political power, and that they would use their power to miti- 
gate the conditions of economic and social distress generated by indus- 
trialism. The transformation of bourgeois liberalism into democratic 
liberalism thus involved both an extension of the suffrage and the aban- 
donment of laissez faire. 

This picture of the development of nineteenth century liberalism is 
not new, but certain aspects of Professor Schapiro’s treatment of it are 
particularly valuable. He very skillfully sets the various elements of liber- 
alism within the context of the life of the period, so that he depicts the 
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liberal movement as part and parcel of the changing pattern of economic, 
social, and political relationships brought about by the rapid growth of 
a commercial and industrial economy rather than as an isolated set of 
philosophical assumptions and political experiments. Second, by treat- 
ing the development of liberalism in both England and France, and 
emphasizing those differences in political traditions and social patterns 
which surrounded it, he is able to explain why liberalism should have 
had a steady march forward in the one country and only a halting, 
troubled progress in the other. 

Professor Schapiro sees the challenge of fascism as rising in the 
middle of the nineteenth century and regards it, like bourgeois liberal- 
ism, as primarily a middle class movement. His thesis is that fascism is 
“a revolutionary movement of the middle class directed, on the one hand, 
against the great banks and big business and, on the other hand, against 
the revolutionary demands of the working class. It repudiates democracy 
as a political system in which the bankers, capitalists, and socialists find 
free scope for their activities, and it favors a dictatorship that will elim- 
inate these elements from the life of the nation” (p. 365). This move- 
ment was less strong in England than in France, where the reign of Louis 
Napoleon provided a preview of the fascist state. 

Limits of space forbid a detailed analysis of this interpretation of 
fascism and the designation of Louis Napoleon, Pierre Joseph Proudhon, 
and Thomas Carlyle as its exponents. One major weakness in his treat- 
ment of these men, however, is that though he points out the parallels 
to or incipient elements of fascism in their works, he does not indicate 
the limits of these comparisons. This limitation is particularly important 
with respect to Proudhon, whom he interprets as a defender of the 
middle class, especially the petite bourgeoisie, an advocate of a classless 
society of small property holders, and thus an opponent of the capitalists 
and socialists alike. But there is certainly a vast difference between Proud- 
hon’s ideal and that expressed in Thomas Carlyle’s hero worship, though 
they are treated in this work as equally the heralds of fascism. 

The important fact remains, however, that these figures represent 
an abandonment of the liberal state in the middle of the nineteenth cen- 
tury by elements of that very middle class which had been its creators a 
half century earlier. 

This study is in effect a portrayal of the history and political philo- 
sophy of the middle class in the nineteenth century, and is important for 
illuminating the sources of modern liberalism and one of the major chal- 
lenges to it. 


Cuar R. Nixon. 
University of California at Los Angeles. 
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England in the Eighteenth Century. By W. T. Settey. (New York: 
Macmillan Company. 1949. Revised edition. Pp. vi, 389. $2.75.) 


This straightforward short account of eighteenth century England 
was first published by Mr. Selley in 1934. It is a volume written primarily 
for British students sitting for their intermediate degree examinations. 
Mr. Selley makes no claim to originality. He merely tries to present the 
most recent statements of reputable historians about the years between 
the Whig Revolution and the Congress of Vienna. 

The early and well-spaced chapters trace the main lines of England’s 
political history and policy in the eighteenth century. The best chapters 
are perhaps those about the Hanoverian succession, the administration 
of Walpole, and George III and the American Revolution. The latter part 
of the book presents “a more synthetic treatment of special topics.” The 
best of these chapters are those about the economic revolution and the 
developments in religion and philosophy. Less happily written and less 
accurate is the section on the British Empire. Canadians, for example, 
will be startled to learn that the wisdom of separating the two provinces 
of Upper and Lower Canada is “still open to doubt.” 

The lively and lucid prose of Mr. Selley is studded with judiciously 
selected quotations. There are numerous and excellent footnotes, 16 maps, 
a short bibliography, and an appendix on the South Sea Bubble. 


Wayne University. GoLpwIn SMITH. 


Communist Manifesto: Socialist Landmark; A New Appreciation Written 
for the Labour Party. By Harotp J. Lasxi. (London: George Allen 
and Unwin Ltd. 1948. Pp. 168. 7/6 cloth, 3/6 paper.) 


This small volume consists of an unsigned “Foreword by the Labour 
Party,” rather curiously acknowledging the “indebtedness” of the Labour 
Party to Marx and Engels; a brief Preface by the author; a ninety-four 
page essay titled “Introduction”; five prefaces to previous editions of the 
Manifesto; and the Manifesto itself. 

This volume will undoubtedly serve handily in many respects. The 
various prefaces to earlier editions of the Manifesto increase its value, 
while its small size and low cost will make it more useful and more readily 
available. Professor Laski’s introductory essay will serve as a valuable re- 
minder, compendium, and guide to further sources for one who has some 
acquaintance with Marxist literature and concepts. However, most of the 
many names and allusions with which it is studded will be utterly mean- 
ingless to the American college student, as they are — I should guess — 


644 THE WESTERN POLITICAL QUARTERLY 


to the rank and file Labourite to whom the essay is presumably addressed. 
And, of course, this is a subject upon which Laski is hardly “objective”; 
the essay must be used, by those who do not live within the Myth, in the 
same way in which they would make use of a treatment of Holy Writ 
by an ecclesiastical scholar. 

It is in fact difficult to characterize this essay without slipping into 
the idiom of religion. It is first of all a tract, but contains also elements 
of the concordance, the devotional, the exegesis, the gloss, the anthem, 
the polemic. Occasionally, Laski the historian, Laski the critic, or Laski 
the political scientist breaks through for a paragraph or even a page. 
But for the most part we have here Laski the convert. 

Stylistically, the essay is Laski at his brilliant best, for which (to 
judge from a statement in the Preface) the continuing shortage of paper 
in England is responsible. Absent are the unbelievable wordiness, the pon- 
derous double negatives, the simple errors of fact, of The American Demo- 
cracy. In this case, if you like the product, you get your money’s worth. 


University of California. Dwicut 


De Cive or The Citizen. By THomas Hosses. EDITED AND WITH AN IN- 
TRODUCTION BY STERLING P. LAMPRECHT. (New York: Appleton- 
Century-Crofts. 1949. Pp. xxxi, 211. $1.75.) 


This edition is the first since the Molesworth of 1841, and is more 
faithful to the text of Hobbes’ own English translation of the work 
published in 1651. It includes a reproduction of the title page, dedication, 
and preface. Professor Lamprecht has added a bibliography and a brief, 
but lucid and helpful, introduction. 

De Cive was the first of Hobbes’ writings in political philosophy, and 
Professor Lamprecht makes a good argument that it indicates “the essen- 
tial courses of Hobbes’ systematic thought [rather than] the intensity 
of his hates” (p. xix). The central passages (see, inter alia, pp. 55-59) do 
reveal clearly that Hobbes’ conceptions of justice and right are primarily 
juridical or legalistic and that, in his view, individual definitions are 
inevitably corrupted by the passion for present profit. Here, of course, 
is the central point and the fatal error. Without the conviction that the 
human reason is supported by the will to act for the common good, there 
can be no reason to prefer freedom to authority. 

Instructors in the field of political theory will find this edition of 
De Cive an essential companion piece to the Leviathan. 


Stanford University. Arnaup B. LEAVELLE. 
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Conflicting Patterns of Thought. By Kart PrisraM. (Washington, D. 
C.: Public Affairs Press. 1949. Pp. viii, 176. $3.25.) 


According to Dr. Pribram, “nominalistic reasoning, based on the 
principle of hypothetical thinking, has been unique in that it has of- 
fered its adherents no prospects of finding absolute verities” (p. 58). 
It is a form of reasoning that declares reason to be unable to tell us any- 
thing about the choice of ultimate ends, and it is the only possible foun- 
dation of democracy. Since all views are purely hypothetical, everyone has 
the right to participate equally in politics (p. 58). This reviewer would 
add that, by implication, this principle means that an individual may 
participate in politics if he does not believe that what he believes is 
true is really true. Alternative forms of thinking, such as the universal- 
istic (e. g., Christian), intuitional or organismic (e. g., German), and 
dialectical (e. g., Marxist) cannot be reconciled with democracy. 

The author argues that the pattern of reasoning determines social, 
political, and economic institutions, establishing variant conceptions of 
social responsibility, liberty, the role of reason in the sciences and the 
arts, forms of economic planning, patterns of trade, and the emergence 
of war. The distinction between the forms of reasoning in this analysis 
is so abrupt that it is unlikely that the adherents even of secular empiri- 
cism will recognize themselves in the context of Dr. Pribram’s diagnosis. 
Likewise the consecutiveness of a form of thinking so defined, with its 
realization in practice, is difficult to see in terms of historical example. 
This reviewer is inclined to say that democracy has far more diverse 
historical and philosophical origins than the author is willing to admit. 
While the statement of Catholic philosophy and political theory is pe- 
culiarly distorted, it is the author’s evasive treatment of natural law and 
rights in such thinkers as Locke and in the emergence of democracy that 
shows us all too clearly the inescapable, non-nominalistic (as defined) 


origins of democratic freedom. 


Francis G. WILson. 
| University of Illinois. 


Power and Morals. By Martin J. HILLENBRAND. (New York: Colum- 
bia University Press. 1949. Pp. xi, 217. $3.25.) 


Mr. Hillenbrand, a foreign service officer of the United States, pre- 
sents clearly one of the searching issues of our time: How can power be 
controlled? He argues that the detainers of power may be held in bounds 
by superior force, or “by the pressure of criteria of conduct on the pos- 
sessors of power” (p. 5). But he holds that it is only the second, the pres- 
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sure of a valid system of ethical norms, that has any chance of solving 
the problems of today. His negative case is an argument designed to show 
the moral uncertainty and bankruptcy of liberal humanitarianism, that 
is, of the complex of thought that centers on positivism, utilitarianism, 
and pragmatism. On the positive side, the author contends that certainty 
in ethical knowledge is possible, and that only with such a rational cer- 
tainty can any set of ethical ideas have validity. The body of ethical doc- 
trines he believes to be true are derived from historic, theistic philo- 
sophy, or historic Christian ethical theory. In this connection, his state- 
ments as to what natural law theory is not should be of value to those 
who refute these ideas with an exposition that is often irrelevant to what 
natural law thinkers believe. 

The heart of the constructive case presented by the author is a dis- 
cussion of two problems, the political function of violence and the in- 
tricate relation of authority and liberty. In contrast with much liberal 
thought, Hillenbrand is not convinced that the victories of democracy, 
truth, progress, and liberty are inevitable. Thus, he does not claim “that 
modern man will actually return to that general acceptance of morality 
which alone makes possible the maximum control of power in accordance 
with non-selfish standards of justice and charity” (p. 198). However, such 
is his hope, and it is the reason for the development of his argument. 


University of Illinois. Francis G. WiLson. 


Power Politics. By Martin Wicut. (London and New York: Royal In- 
stitute of International Affairs. 1949. Pp. 66. $.50.) 


This reprint of a pamphlet first issued in 1946 suggests that Power 
Politics is not conducive to peace; that “national honour” has been 
eclipsed by “national interest”; and that stress on right as in the middle 
ages should again be the basis of international policy. The historical de- 
velopment and utility of these ideas receive more stress than does specu- 
lation on the correct or feasible solution of current international issues. 

Thought provoking definitions of political terms such as “vital inter- 
ests,” “balance of power” and “buffer zones” make the pamphlet useful. 
The fine standards of scholarship and readability which characterize the 
Institute’s publications are well maintained, although much of the illus- 
trative data indicates that the author wrote for British readers. 


University of Utah. W. Harotp DALGLIEsH. 
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Aquinas, Selected Political Writings. EpireED WITH AN INTRODUCTION BY 
A. P. D’ENtTReEvEs; TRANSLATED BY J. G. Dawson. (Oxford: Basil 
Blackwell. 1948. Pp. xxxiii, 133. $2.25.) 


This work contains the Latin text and, on facing pages, an excellent 
English translation of the following works of Aquinas: On Princely Gov- 
ernment, Book I; On the Government of the Jews; Summa Contra Gen- 
tiles; relevant sections from the Summa Theologica; Commentary on the 
Sentences of Peter Lombard (Book II, Dist. 44, An. 2 and 3); the In- 
troductions to Commentary on the Nicomachean Ethics and Commentary 
on the Politics of Aristotle. At last, therefore, the general student of poli- 
tical theory has available all the essential discussions of major political 
principles of the greatest medieval philosopher. Because the works of 
Aquinas are so voluminous, his method of presentation by its very system 
so puzzling to the ordinary modern reader, and his political thought largely 
embedded in due subordination where it belongs within his total treatment 
of God, man, and society, this extraction and organized presentation by 
experts is of the highest value. It permits the student, without dispropor- 
tionate effort, to study the careful analysis of fundamental and perduring 
issues of politics by a mind at once subtle, powerful, moderate, exhaus- 
tive, systematic, and undistracted by passing controversy or detailed prob- 
lems of application. Its reading should lead to a better understanding of 
contemporary Catholic politics, and to a clearer and more precise recog- 
nition that the premises on which the greater part of modern political 
thought rests are by no means beyond challenge. 

Yet the text alone could well prove merely remote and seemingly 
irrelevant were it not for the brief, yet thorough, introduction of Pro- 
fessor D’Entréves, a model of that type of functional essay. That essay, 
efter telling us who Aquinas was and what he was not, makes completely 
clear his special contribution to political theory, his deliverance of the 
political order from the blight of sinfulness without denial of the taint 
of sin, and his defense of the use of human reason and of political society 
as natural without attribution of omnipotence or finality to either. Pro- 
fessor D’Entréves reveals how Aquinas saw the political institution as 
functionally independent, while he yet affirmed its subordinate place in 
the total pattern of life and destiny. He makes clear the sense in which 
Aquinas’ ruler was sovereign, the meaning of his subjection to law, and 
Aquinas’ concept of constitutional checks. He emphasizes Aquinas’ in- 
sistence on the idea of a Christian state, and his consequent intolerance; 
yet he likewise stresses his expedient acceptance of unideal institutions; 
as the consequence of inevitable imperfection and ineradicable evils. 
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He shows Aquinas’ distance from modern democracy, and his contrast 
with modern concepts of natural law and of rights. He demonstrates how 
Aquinas’ political ideas spring from and fit into a total theology and 
philosophy. He does not minimize the difficulties of the system, nor gloss 
over those elements in Aquinas’ thought which may repel the non- 
Catholic modern. Yet at the same time he reveals the full force of that 
system. His essay ensures sympathetic understanding, drives the reader 
to a square confrontation of the awkward questions both of Aquinas’ 
political teaching and of subsequent and prevalent doctrines. The role 
of Aquinas in the evolution of western thought, his position between an 
age of faith and sin and, after the brief return thereto of the Reforma- 
tion, an age of reason and putative perfectibility, emerges clearly. Yet he 
stands, in D’Entréves’ essay, as a living and lasting mind; his reconcilia- 
tion of faith and reason, of an order of imposed law and human freedom 
and purpose was no transition in some manifest destiny of western 
thought, but a timeless commentary on inescapable conundra concern- 
ing man and his life in society. I have rarely encountered an Introduc- 
tion which so effectively combines clarification of history and of philo- 
sophical principle; so forcefully emphasizes essences, yet without confusion 
makes manifest subtle intricacies and conflicts, and so forces the reader, 
confronted with inescapable problems, to the agitation of dialectic. 


The Johns Hopkins University. Tuomas I. Cook. 


Church and State in Guatemala. By Mary P. HoLiteran. (New York: 
Columbia University Press. 1949. Pp. 254. $4.50.) 


More honest concern with the ever-present problem of the influ- 
ence of the Catholic Church in politics should create demand for this 
book. The author, Associate Professor of History at St. Joseph’s College 
in Connecticut, has taken an exhaustive tour through the archives and 
traced the history of the formal relations between the Catholic Church 
and succeeding Guatemaltecan governments, before and after the in- 
dependence period. The work is reportorial and does not delve very deeply 
into sociological or economic motivations behind the reported events. A 
marshalling of reports is offered rather than any thorough analysis of 
causes. The appendix seems to be valuable for its reproduction of old 
documents. The bibliography is an exceptionally good one in the field of 
Central American history. 

Guatemala is used as a locale for the survey of conflicts found 
generally in the Catholic world. There exists the tension between the 
anti-clerical influence of the French Revolutionary tradition and the al- 
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legiance paid by conservatives to the ideals of the ancien régime. To 
this background are added the special conflicts so common to Latin Amer- 
ica — criollo versus peninsular, the post-revolutionary politicians versus 
the landholders (Church and lay), the conflict of lay education versus 
control of the educational system by the Catholic Church. The effort of 
the liberal and anti-clerical political leaders to assert the ancient royal 
patronage, long enjoyed by the Spanish rulers, has been and is continu- 
ally frustrated by the strength of the Churchmen and of the descendants 
of the peninsulares bidding for the support of the masses of Guatemal- 
tecans — 64 percent Indian and 35 percent mestizo. The book high- 
lights the cyclical crises as first the non-clerical liberals and then the 
Church-affiliated conservatives gain control of the armed forces and con- 
sequently of Guatemala City and the machinery of government. 


Lewis and Clark College. L. Epwaap Suuck. 


A Short History of the Middle East. By Georce E. Kirk. (Washington, 
D. C.: Public Affairs Press. 1949. Pp. 301. $3.75.) 


The Public Affairs Press has paid tribute to the recently awakened 
American interest in the Middle East and especially in Palestine by 
publishing a number of studies on this area. Of these studies the present 
one by Mr. Kirk excels both by its historical perspective and understand- 
ing and by its impartial objectivity, rare in a field as emotionally involved 
as the Middle East. Together with William Reitzler’s The Mediterranean 
which the Yale Institute of International Studies published last year, 
it can be regarded as the best guide for America’s foreign policy in that 
part of the world. 

The jacket of the book contains no indication of Mr. Kirk’s back- 
ground or training. Whatever they be, he has succeeded in writing an 
authoritative volume for the layman, brief and to the point, which 
covers the whole history from the rise of Islam to the present day in the 
Ottoman and Persian empires and their succession states wtih due em- 
phasis on recent and current developments. The book is written in a 
lucid and readable style and has fourteen excellent maps. The Public 
Affairs Press has rendered a definite service to all those students of inter- 
national relations who seek serious and unbiased information on the 
recent controversial developments in the Middle East. 


Smith College. Hans Konn. 


650 THE WESTERN POLITICAL QUARTERLY 


| 
New Compass of the World. Epirep sy Hans W. WEIGERT, VILHAJAL- 
MUR STEFANSSON, AND RICHARD E. Harrison. (New York: The Mac- 
millan Company. 1949. Pp. xix, 375. $5.50.) 


This excellent symposium on political geography is presented by 
nineteen internationally recognized authorities in the fields of geography, 
history, political science, economics, and sociology. Twenty-three papers 
are grouped into five major chapters as follows: 

1. The first set of four papers considers the Arctic and Antarctic 
spheres. The authors feel that the “Compass” of world interest continues 
to point poleward. The well planned steady sweep poleward of the 
Soviets is contrasted with the intermittent trickle northward of the in- 
habitants of Canada and the United States. 

2. The second chapter is composed of seven papers dealing with 
“The Heartland and the Expansion of the U. S. S. R.” Weigert makes 
a critical analysis of MacKinder’s Heartland concept. He points out that 
although MacKinder revised his 1919 ideas as American power grew, 
geopolitics and the global concept presented by MacKinder in his ori- 
ginal work have by no means lost their significance. 

3. In this unit the compass of interest is directed to the New Fron- 
tiers in Central Europe. The authors highlight the rise of the German 
Reich, the ever-shifting boundaries of central Europe, and the geopolitical 
problems arising from the collapse of Fortress Europe. 

4. The fourth chapter treats the lifelines of nations that connect 
strategic areas of the world. The tone of the chapter is aptly expressed 
in these words: “The term strategic base looms large in the political 
geography of today. No analyses of strategic bases can avoid discussing 
problems which are of vital importance to the national security systems 
of the remaining great powers. Their invisible frontiers are overlapping 
everywhere. It is in those areas that more and more cradles of future con- 
flict have come into being and threaten the peace of the world.” 

5: The last chapter deals with “Asia: One Half of Mankind.” The 
writers make no attempt in the one hundred pages at their disposal to 
cover all of Asia’s expanse; the problems considered are selected pri- 
marily from critical areas in China and India. The final units in chap- 
ter 5 emphasize the demographic problems common to Asia and the 
world in general. 

The twenty-three maps of the book are well done. They are unfor- 
tunately rather small but the cartographer was limited by the relatively 
small page size. Harrison has effectively used a perspective projection in 
order to emphasize proper space relations. Additional maps would have 
made the book more useful to the reader. For example, the unit dealing 
with strategic bases does not contain one map, although constant atten- 
tion is directed to little known areas and places. 
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The truncated tone, which is characteristic of most symposiums, 
is to be recognized in this compilation of papers. There is, nonetheless, 
a note of uniformity which tends to bind the topics together. The editors 
have selected those papers which focus attention upon areas and prob- 
lems which have become or may become cradles of conflict. The book 
should be considered an indispensable reference for collateral reading in 
any course dealing with current political, social, economic, and geographic 
problems. The articles selected are well written and the messages pre- 
sented are timely and provocative. 


H. BowMan Hawkes. 
University of Utah. 


The Economic Munich: The I. T. O. Charter, Inflation or Liberty, The 
1929 Lesson. By Puitip Cortney. (New York: Philosophical Lib- 
rary. 1949. Pp. xx, 262. $3.75.) 


Philip Cortney, president of Coty, Inc., and Coty International, de- 
velops in this book his case against the International Trade Organization. 
Articles 3 (1) and 21 (4b) of the Havana Charter are attacked on the 
grounds that they encourage isolationist, nationalistic full employment 
policies “without regard to consequences stich as inflation, balance of pay- 
ments deficits, exchange control, and restrictions of international trade,” 
which in turn inevitably destroy the individual competitive system and 
personal freedom. Particular concern is shown with the relationship 
between human rights and exchange control, the latter being character- 
ized as “the diabolic instrument of nationalism and the archfiend of hu- 
man liberty.” 

The ideas of Keynes (and their distortion by befuddled zealots) 
are held responsible for the “dangerous” full employment clauses in the 
Charter. The second half of the book is therefore devoted to a “correct” 
diagnosis of the 1929 depression. Notwithstanding his criticisms, it is ap- 
parent Mr. Cortney looks upon Keynes with admiration and awe. 

The reviewer is in sympathy with many of the views of Mr. Cortney 
on such subjects as the evils of exchange control, the power of ideas, 
and the restrictive nationalism induced by centrally directed economies. 
Nevertheless a more comprehensive examination not limited to two of 
the many paragraphs in the Charter is necessary to a demonstration that 
the Havana agreement is “The Economic Munich.” Nor are the Charter 
changes recommended by the author convincing. Mr. Cortney appears to 
be merely quibbling over words when he states that the Charter would be 
acceptable provided the phrase “consistent with the preservation of” 
were substituted for the words “appropriate to” in the clause which re- 
quires each member nation to attempt to achieve full employment 


~ 


652 THE WESTERN POLITICAL QUARTERLY 


“through measures appropriate to its political, economic and social in- 
stitutions.” The International Trade Organization, in contrast with the 
International Monetary Fund, is said to have too little power to control 
the commercial policies of its members, but it seems improbable that any 
nation would grant such authority to an international agency. The diag- 
nosis of the Great Depression is inadequate and will not prove particu- 
larly useful to students of the business cycle. 

The book in general is loosely organized and repetitious, perhaps 
because much of the material consists of articles published at various 
times in business newspapers and journals. Yet, all things considered, 
this work is stimulating and ingenious and the views it propounds may 
be of some importance when Congress finally gets down to considera- 
tion of the Havana Charter. ny 


University of Colorado. 


Monetary Reconstruction In Italy. By BruNo Foa. (New York: King’s 
Crown Press. 1949. Pp. x, 147. $2.25.) 


Mr. Foa has done an excellent job with a difficult subject. After an 
initial chapter describing the basic economic facts regarding modern Italy 
he traces the impact of the war and war-time inflation and outlines the 
situation at the end of active hostilities. He then describes the beginning 
of recovery which was brought about by American aid; discusses the trade 
policies of March, 1946 and their inflationary effects; analyzes the pat- 
tern of inflation; and describes the methods of the Italian government in 
deficit financing. He carries the story through the turning point in the 
autumn of 1947, the industrial and business recession which was brought 
about by Einaudi’s policy of credit control. 

The author does not hesitate to criticize governmental decisions whose 
consequences he considers socially undesirable. He points out: the neglect 
of the Allied occupational authorities to take the limited steps which 
might have mitigated the impact of inflation (pp. 20-21); the failure to 
adopt an extensive system of emergency controls such as was contem- 
plated by the Parri government (p. 31); the unused opportunity of levy- 
ing a tax on outstanding currency (p. 76); the avoidance of stringent 
monetary and tax measures by the De Gasperi government. He concludes 
that the success of the European Recovery Program for Italy will de- 
pend on: (1) governmental control of the price structure; (2) modern- 
ization of methods of tax assessments; (3) co-ordinated public and pri- 
vate planning on a large scale; (4) full employment policies; (5) cheap 
money. The closer economic integration of Western Europe is essen- 
tial: Italy has a labor surplus men in the whole area there is a 
shortage of labor. 
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Mr. Foa is so careful in the use of statistics and of economic con- 
cepts that it is disconcerting to note that a number of careless errors have 
been allowed to reach print. The very first statement of the book that 
Italy [116,000 sq. mi.] is about the size of New York State [47,000 sq. 
mi.] is unfortunate. It was the military party who overthrew Mussolini 
rather than the “scheming Fascist leaders” mentioned on pp. 9-10; the 
armistice was signed on September 3, not during the last days of August 
(p. 10); Badoglio’s government was reorganized in April, 1944, not 1945 
(p. 11); the mass air raids were Allied rather than purely American (p. 
13); the references to a committee of the Constituent Assembly (pp. 51, 
90) should be to one of the Consultative Assembly. On p. 78 the author 
writes dollars and means lire. 


Howarp McGaw SmyrTu. 
Washington, D. C. 


The Foreign Policy of Soviet Russia, Vol. II (1936-1941). By Max BELorr. 
(New York: Oxford University Press. 1949. Pp. 434. $5.00.) 


Max Beloff has written for the Royal Institute of International Af- 
fairs a valuable chronology and interpretation of Soviet foreign policy. 
Emphasis is upon facts, for the book is primarily a selection of docu- 
ments, memoirs and Nuremberg trial evidence filled in with current 
reasonably founded rumors. Brief paragraphs at the ends of some chap- 
ters and a final chapter contain the author’s opinions as to the thread 
linking the facts together. A bibliography arranged by countries with 
which the U. S. S. R. deals completes the volume. The sole criticism 
of documentation is that Beloff contents himself with citing many sec- 
ondary sources without giving also the original source. Some readers will 
wonder whether the secondary source was based on fact or fancy. 

After an introduction relating to the path to “collective security,” 
Beloff takes his readers through the Spanish civil war, the Anschluss, 
Munich, and Soviet-German rapprochement to the attack of June 22, 
1941. He concludes that the U. S. S. R. decided to go the limit in 
pledging readiness to resist aggression before Munich because it was cer- 
tain that France and Britain would not fight for Czechoslovakia. He be- 
lieves that the U. S. S. R. did not expect attack in June, 1941. Soviet 
revolutionary theory is thought to be running throughout Soviet foreign 
policy. Beloff concludes, “To try to comprehend the Soviet outlook and 
to dismiss the inevitability of the world proletarian revolution is as 
idle as to try to comprehend the outlook of medieval man and to dismiss 
the reality of the Last Judgment.” 


Joun N. Hazarp. 
Columbia University. 
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Latin America: Continent in Crisis. By Ray JosepHs. (New York: Ran- 
dom House. 1948. Pp. 503. $4.50.) 


A more accurate title for this timely volume would be South Amer- 
ica and Cuba, for it deals only with the Southern American countries 
and Cuba, omitting Haiti, the Dominican Republic (except for three 
paragraphs), Panama, Mexico, and the Central American republics. 

The treatment of the subject is a country-by-country analysis some- 
what resembling a diary. The accent throughout is on those political 
aspects of the countries’ activities which can be discerned by a short- 
time visitor. The programs and make-up of the leading political parties 
are analyzed, such as APRA (Alianza Popular Revolucionaria Ameri- 
cana) of Peru, AD (Accién Democrdatica) of Venezuela, the Authentic 
Revolutionary Party (Auténticos) of Cuba, and the MNR (Movimiento 
Nacionalista Revolucionario) of Bolivia. Mr. Josephs, in journalistic 
style, is wont to rely rather heavily on personalities and their charac- 
terizations in order to make his points. This seems particularly to be the 
case with respect to Gonzales Videla, the President of Chile, and Presi- 
dent Perén and ex-Finance Minister Miranda of Argentina. The idiosyn- 
cracies of North American ambassadors and of cultural and press at- 
tachés also come in for a bit of attention, not all of it favorable. 

The author has a number of comments to make regarding possible 
industrialization in the Latin American countries: “down there it means 
a jump from colonial serfdom to the atomic age.” He came to the con- 
clusion that, as factories are usually small and productive efficiency in 
many cases low, the path to industrialization is going to be a long and 
thorny one. Another factor diminishing the likelihood of large-scale in- 
dustrialization along the mass production lines of Pittsburgh and Detroit 
is the tendency among South American businessmen to divide their ener- 
gies among a number of interests rather than to focus on one enterprise. 
Who is to say that South America should be expected to equal the 
United States’ industrial pattern? In this country there has been a for- 
tuitous coincidence and exploitation of raw materials, power, transporta- 
tion facilities, management skill, labor reservoirs, and mass markets which 
have made our achievement possible. And with all the achievement, 
are we not aware of the social distress of industrialized communities with 
their cyclical maladjustments, labor-management strife, unemployment, 
and housing shortages? 

While the style of writing and the whole approach is journalistic 
in tone and even racy at times, Mr. Josephs has been reasonably success- 
ful in getting under the surface and analyzing issues and trends. He often 
cites cross sections of opinions, representing tradesmen, students, and 
members of all social strata. 
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In the Epilogue the author reiterates his opinion that Latin America’s 
large problems are economic; that “two-thirds of the population works 
under semi-feudal conditions,” and that less than 10 percent of the popu- 
lation controls 90 percent of the wealth. (This last statistic is not espe- 
cially revealing. It has been used to describe many countries.) Mr. Jo- 
sephs believes that “Perén will continue to be the man to watch in Latin 
America” and ends by quoting an unnamed Latin American President 
as saying, “the leadership we need belongs to you, the United States. 
It’s your job, whether you want it or not.” 


F. Barser. 
Washington, D. C. 


Governments of Danubian Europe. By ANpREw Gyorcy. (New York: 
Rinehart & Company. 1949. Pp. viii, 376. $4.00.) 


The author of this small volume apparently intended to write a 
text-book on a group of Eastern and South-Eastern European states. This 
intention illustrates both the scope and the limitations of this work. 

The book is divided into separate essays on Czechoslovakia, Hungary, 
Rumania, Yugoslavia, and Bulgaria, and contains as well two introductory 
chapters and a concluding section on Alliances and Federation Projects in 
the area. A number of useful documents are printed in an appendix. The 
choice of countries will not meet universal approval, as one might easily 
prefer to have Austria included in any discussion of the Danubian region, 
or one might confine the study to the system of Soviet satellites, in which 
case Poland should have a place. 

The book’s approach is primarily historical rather than analytical 
and that is, in the opinion of this reviewer, its principal defect, for it results 
in a rather stereotyped treatment and fails to emphasize the interweaving 
and interrelation of events and methods for which the Balkans are so 
typical. Now it might be argued that a more complex, analytical treat- 
ment would frighten away the novice and would therefore fail to ac- 
complish the principal purpose of the book — the introduction of a highly 
important but often neglected area to American undergraduates. How- 
ever, it seems to this reviewer that the frequent oversimplification which 
characterizes this book results in a fairly colorless treatment which does 
not convey to the student the atmosphere in which the events described 
take place. A paragraph on an election in Rumania will give an incorrect 
picture to a student who is not acquainted with the meaning—or lack of 
meaning—which has always characterized elections in that country. Nor 
is the Partisan-Cetnik conflict, with all its serious implications for Yugo- 
slavia, sufficiently analyzed by the rather superficial and somewhat dis- 
torted picture given here. One might also have desired a more penetrating 
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study of the motives which prompted certain Socialistic leaders, like 
Fierlinger and Szakasits, to serve the Communist cause with such con- 
spicuous success. To dismiss them merely as “left-wingers” does not 
explain one of the most complex and portentous political facts of 
European politics. Objections such as these may be made in many 
chapters. 

Perhaps the subject matter itself is to blame for these difficu'ties. An 
area in which every conceivable political combination and intrigue has 
been tried at one time or another — an area which has time and again 
been the center of big-power duels — probably excludes a simplified treat- 
ment. However, as a book for beginners, the work under review is by 
far the most useful modern text in the field so far, and should tempt 


the reader to pursue the subject further. 
Rosert G. NEUMANN. 


University of California at Los Angeles. 


Colonial Administration by European Powers. By Lorp Hattey. (Lon- 
don: Royal Institute of International Affairs. 1947. Pp. 97. 4s. 6d.) 


This little book comprises a series of five lectures on Colonial Ad- 
ministration delivered at King’s College, London, at the end of 1946. It 
is unfortunate, however, that nearly a year was allowed to pass before 
publication, for 1947 was a fluid year not only for the relations between 
the Big Powers, but also for those between colonial powers and their 
colonial peoples. What was true at the end of 1946 was far from being 
true a year later. 

Thus, the Dutch representative was able to talk of the peaceful and 
promising situation heralded by the Linggadjati Agreement signed between 
the Netherlands and Indonesia. Similarly, the French delegate, after 
pointing out that the French possessions in North Africa are not part of 
the French colonial empire, traced the development from the old rela- 
tionship to the present French Union, but failed to discuss fully the 
problems of Madagascar and Viet Nam. 

A great contrast can be seen between the treatment of the Portu- 
guese colonies and the Belgian Congo. The former, although their devel- 
opment was based on the close ties of Portugal with Great Britain, appear 
to be the most backward of all those discussed. The Belgian Congo, on 
the other hand, seems to be administered in a highly enlightened fash- 
ion, and the treatment of native workers causes one to reflect on the very 
different situation existing in the Union of South Africa. Unfortunately, 
the lecturer did not discuss the implications of the discovery of large 
uranium deposits. 
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Lord Hailey considered British colonial administration and suggested 
that, had a greater emphasis been placed on the methods and values of 
self-government, there might have been a smoother change in India. Sur- 
prisingly enough, he disagreed with the policy of indiscriminately allow- 
ing colonies to achieve Dominion status in the fashion of Ceylon. He is 
of the opinion that there should be a re-examination and re-estimation 
of the purposes of British colonial policy. 

A study of these five lectures leads one to the conclusion that despite 
the advances in recent years there is still much to be done in colonial 
administration, and in too many cases it is excessively out of rhythm with 
the trusteeship principles of the United Nations Charter. 


University College, London. L. C. Green. 


Australia in New Guinea. By L. P. Mair. (London: Christophers. 1948. 
Pp. xviii, 238. 8 photographs. 18s.) 


Dr. Lucy Mair is the Reader in Colonial Administration in the 
University of London and her Australia in New Guinea is a reasoned 
study of Australian administration in Papua and the mandated — now 
trust — territory of New Guinea. The general impression one gathers 
from her book is that in any comparison it is Papua that has the ad- 
vantage. The reason for this is partly to be found in the fact that from 
1908-1940 Papua was under only one Lieutenant Governor. But this does 
not explain why the administration in New Guinea is less humane and 
less in the interests of the native population than that in Papua. Perhaps 
this situation is one of the results of the difference in administrative ap- 
proach: in Papua only experienced officers went on patrol, while in New 
Guinea even cadets might be entrusted with this task. The situation may 
improve as a result of the new policy announced by the Government of 
Australia in 1945, although this progressive program has met with great 
opposition from the white population and the civil servants responsible for 
carrying it out: “one is forced to the conclusion that the tradition of a 
Civil Service loyally carrying out the policy of whatever party is in power 
is not strong enough in Australia; for the alternative supposition, that 
sheer inefficiency is responsible for the delays at Canberra in action on 
urgent requests from Port Moresby, would be too uncomplimentary to 
the officials concerned.” 

The judicial enquiry that was held after the recent race riots in 
Durban was uncomplimentary about the treatment meted out to the 
Maoris during the settlement of Australia. Dr. Mair points out that in 
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New Guinea, however, “whatever criticisms may be made of Australian 
administration, the charge of ruthlessness in extending control is not one 
that could be sustained.” 

It has recently been reported that during the debates in the Eco- 
nomic and Social Council the Soviet delegate criticized British adminis- 
tration in colonial territories on the ground of forced labor in those areas. 
Dr. Mair provides a full account of the working of the system of inden- 
tured labor which is the object of the Soviet attack. In Papua the system 
is disappearing, and in New Guinea it is now being subjected to closer 
and more careful governmental control. But it is obvious from Australia 
in New Guinea that many of the improvements that are necessary if 
the ideal of native development and eventual self-government is to be 
achieved will never be effected until a larger number of experienced and 
sympathetic administrative officers is available. In its report in July of 
1949 the Trusteeship Council made the same criticism and advised the 
administration to consider whether the conditions of service were suffi- 
ciently attractive. Readers of Australia in New Guinea may well feel 
that there is much still to be done in this connection. 

Dr. Mair is, perhaps justifiably, critical of the Australian administra- 
tion, particularly in the trust territory. But it is submitted that she is a 
little too hard in her comments concerning the period immediately follow- 
ing the expulsion of the Japanese. She takes too limited a conception of 
military necessity. At this time there were a number of treason trials of 
natives. It is perhaps here that Dr. Mair provides the most telling criti- 
cism of the Australian administration: “In the absence of the concep- 
tion of a regime to which loyalty was due, there could be no question 
of disloyalty, or of cooperation with one side or the other.” 


University College, London. Lestir C. GREEN. 


Comparative Economic Systems. By RatpH H. Biopcett. (New York: 
The Macmillan Company. 1949. Revised Edition. Pp. x, 892. $5.00.) 


This is a revision of the textbook which Professor Blodgett first pub- 
lished in 1944. The major changes reflect developments in world history 
in the intervening years, with special emphasis on the economic exper- 
ience of Russia in the war and after, the partial socialization of the Bri- 
tish economy, the collapse of the dominant fascist systems, and the con- 
tinuing if slow trend toward a welfare economy in the United States. The 
basic structure of the first edition is maintained. The book is organized 
in terms of economic subjects, and economic systems are compared under 
such topic headings as economic institutions, the making of fundamental 
economic decisions, production, the exchange system, credit and banking, 
distribution of income, labor, international trade, and public finance. More 
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than 100 pages are devoted to chapters presenting summary evaluations 
of capitalism, socialism, fascism, Soviet Russia, and Socialist Britain. 
Part II of the book is essentially an appendix of some 140 pages assigned 
to a description and appraisal of Marxian socialism based on Marx’s 
writings and related literature. 

The book is a useful text for undergraduate students whose academic 
experience with the subject of economics is limited to a standard course 
in principles. It may well represent the best that can be done in a diffi- 
cult area until there is widespread agreement that economics is both a 
more subtle and sophisticated subject than its usual elementary presen- 
tation would suggest, and at the same time, for all types of managed 
economies, a subject concerned with problems of practical administration 
as well as with issues of theory in the blueprint stage. In following 
established concepts in the first area, Blodgett invites the student to think 
of the comparative anatomy of economic systems within a frame of refer- 
ence that does not compel consideration of the intimate relationships be- 
tween the way men make their livings and the way they organize their 
social groupings. The economics, the politics, and the folkways of a nation 
are more than casually contemporary. The English are discovering that 
economic planning cannot avoid the invasion of established concepts of 
individual self-determination. A directed economy cannot tolerate a free 
labor market any more than it can accommodate itself to a free raw 
materials market or a free market for capital goods. The American war- 
time experience in industrial control should have made that as clear to 
us as the current British peacetime experience is making it clear to them. 
The relations with significant political and social issues are obvious. 

In following the established patterns of thinking about economic 
systems, Blodgett describes largely in terms of blueprints. He does not 
open to the reader the complex problems of practical administration in 
the controlled economy. It is characteristic of writing about planning that 
the division of space is always heavily weighted toward the making of 
plans rather than toward their execution. The administrator soon finds, as 
our wartime experience in industrial mobilization demonstrated, that put- 
ting plans into action is more difficult than preparing the blueprints or 
framing the policies. The management of an economy, regardless of the 
level of control attempted, is an assignment of infinite complexity. It 
would be helpful to introduce the student of economic systems to some 
of the problems in this area. In all fairness to Professor Blodgett, it should 
be noted that textbooks will have slim material on this subject until the 
experts and specialists have explored the management experience in con- 
trolled economies much more thoroughly than any published research 
indicates the job has been done up to the present. 


Indiana University. MELVIN ANSHEN. 
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A Balkan Mission. By James T. SHOTWELL. (New York: Columbia Uni- 
versity Press. 1949. Pp. 180. $2.25.) 


The book is the personal narrative of a journey through the Balkans 
in the autumn of 1925; it is also the record of an important assignment 
for the Carnegie Endowment for International Peace, since Shotwell, a 
distinguished American historian, was making arrangements in each of 
the Balkan countries “or the completion of his massive Economic and 
Social History of the World War. 

The record of this trip, drawn from pencilled notes en route and 
letters written at the time, offers a very interesting account of five coun- 
tries and many valuable comments, by a trained historian, on the per- 
sonalities and historical incidents of the region. In fact, the volume leaves 
the reader with a definite nostalgic feeling, since the world that Shot- 
well describes has nearly disappeared forever. From another point of 
view, we regret that Shotwell did not see fit to evaluate the hopes and 
investment returns of the Carnegie Endowment, if any, derived from the 
numerous volumes published by the Endowment on behalf of interna- 
tional cooperation and understanding. If anything, the course of recent 
world history would seem to indicate that the cause has been lost. But 
that is the story which Shotwell is yet to explain to us. 


University of Bridgeport. JosepH S. Roucex. 


Sweden Plans for Better Housing. By Leonarp Sirk. (Durham, N. C.: 
Duke University Press. 1948. Pp. xiv, 150. $4.00.) 


Scores of books have been written about the Swedish “middle way,” 
and nearly all of them pay some tribute to the Swedish housing pro- 
gram. Although many foreign observers praised this program prior to 
World War II, Dr. Silk feels that real progress did not begin until during 
the war. Since he intentionally omits consideration of architecture, struc- 
tural efficiency and area planning, which have engaged the attention of 
casual observers and specialists alike, there is merit in his conclusion. Dr. 
Silk believes that the most important characteristic of the Swedish pro- 
gram is that it is based on the concept of housing as a “public utility.” 

In his opening chapters he chronicles the course of the industrial 
revolution, noting that it was accompanied by many stresses and strains 
—at first, a declining population due to emigration, high mortality rate, 
and a lowered net reproduction rate; increased urbanization; famine, 
poverty, drunkenness, immorality; and industrial disorder. Measures taken 
to reduce the incidence and effect of these manifestations of social dislo- 
cations were not adequate to the task of preventing the building of closely- 
packed tenements and serious overcrowding. Although up to World War I, 
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Sweden’s answer to the housing problem was pure laissez-faire, a new 
element in Swedish economic and political thinking was introduced a 
quarter of a century earlier with the founding of the Social Democratic 
and labor union movements, which were to follow the same path, and 
which emerged triumphant about 1932. Swedish Socialism, as Dr. Silk 
rightly observes, is less Marxist than collectivistic; it has nearly the same 
philosophy as that which sustained the New Deal. 

The author takes pains to give credit to the liberals and other en- 
lightened exemplars of capitalistic thinking, but he minimizes the tre- 
mendous influence of the congruence of the labor and socialistic move- 
ments, the loyally nonpartisan contributions of the professionals—civil 
servants, architects, engineers, social workers, and teachers—and the 
consensus of acceptance of democratic procedures. His brief but sound 
recapitulation of the various efforts to remedy the housing problem up 
to 1942 should provide our own housing planners with helpful sugges- 
tions as to the effect of rent controls, subsidies, wage controls, rationing, 
material allocations, taxes, population policy, housing reserves; the inter- 
action of all these factors and their relation to the conjunctural situation. 
A few brief but penetrating comments on the housing program as an anti- 
cyclical device adequately indicate the role of this type of thinking, which 
Swedes associate with Gustav Moller. 

It may be assumed that Americans interested in the housing prob- 
lem and its solution are familiar with most of the facts in the Swedish 
program. Dr. Silk’s book stresses the long delay in solving the entire 
problem, and the serious effects of improper housing—hazards to health, 
public morality and emotional stability, the inconvenience of overcrowd- 
ing and the persistence of class antagonisms. His criticisms of the subsi- 
dies program underscore some of its inconsistencies. To some extent, his 
remarks reflect the frustrated indecision of contemporary political econo- 
mists regarding inflation—its causes, nature, effects and susceptibility to 
control. On page 111, Dr. Silk has compactly and convincingly sum- 
marized the results of the Swedish housing program. Although the re- 
viewer believes he has slighted the influence of social security legis- 
lation, the rationing of vacation cottages, the inexpensive leisure-time 
program, and other vital elements in the Swedish general welfare—which 
compensate for overcrowded sleeping quarters—Dr. Silk emerges from his 
study with the same conclusion which appeals to all thoughtful observers: 
namely, that the United States—where there is also “need for political 
improvisation” because of its “mixed economy”—would profit by Sweden’s 
experience with land control, public housing, a modified subsidy program, 
cooperative housing, and nonprofit housing associations. 


Indiana University. Roy V. Pret. 
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Way of a Fighter. The Memoirs of Claire Lee Chennault, Major General, 
U. S. Army (Ret.). Eprrep By Ropert Hotz. (New York: G. P. 
Putnam’s Sons. 1949. Pp. xxii, 375, illustrated. $4.50.) 


Read this book! Read it for its adventure stories and its muckraking; 
but most of all read it for the warning which it carries in its preface that 
we need a change of policy if we are to avoid “a disastrous repetition of 
the errors that dragged us into World War II.” Ten years spent in China 
and a lifetime of experience with air services culminating in the organiza- 
tion of the Flying Tigers enable Major General Chennault to analyze the 
need for American action in China in the form which he has made 
famous. Because he believes it to be an “utterly mistaken notion” that it 
is possible or necessary to cooperate with the Russians he urges prompt 
action to curb the further spread of Communism in China. He assures 
us that “at the first real sign of American interest . . . marginal millions 
would abandon the Communists.” 

The story of aerial warfare in China and Burma fills most of this 
book; but it is the account of what Chennault views as ineptitude in high 
circles of American officialdom and of the crying need for “imagination, 
energy and intelligence to accomplish the so-called impossible” which 
makes the volume significant. Among those who will not feel more kindly 
to Chennault after reading these memoirs are the admirers of Ambassa- 
dor William D. Pawley and Generals Stilwell, Aznoid, Kilbourne, and 
Douhet and the supporters of the latter’s unescorted-bomber thesis. But 
of Madame Chiang the author gallantly and sincerely wrote, “She will 
always be a princess to me.” 

A glimpse of what is in store in commerial air transportation is given 
in the final chapter on C. A. T. as it operates in present day China. 


Univeveiny of W. Harotp DALcLigsu. 


The American Presidency in Action, 1789. A study in Constitutional His- 
tory. By James Hart. (New York: The Macmillan Company. 1948. 
Pp. 272. $4.00.) 


When Washington was elected president of the United States in 
1789 the Constitution was merely a piece of paper containing a brief out- 
line and setting down some basic principles of government. The Con- 
federation government had proved unsatisfactory, it was financially em- 
barrassed, and could command but little respect either at home or abroad. 
The Ship of State was floundering in very perilous waters. When our first 
President left office just the opposite condition prevailed; the thirteen 
“independent” quarreling states had been welded into a nation—a nation 
with excellent credit at home and abroad and one that was rapidly gain- 


BOOK REVIEWS AND NOTICES 663 


ing the respect of other powers. The Constitution had developed from a 
brief written document to a living dynamic instrument. In bringing about 
this transformation the Washington administration accomplished a task of 
inestimable value. 

This volume is an intimate study of the early formative days of the 
Washington administration. It is a constitutional history of the presidency 
during those days. As such it is a valuable addition to the already volum- 
inous literature of the period. Professor Hart concentrated his extensive 
research on a study of the extremely important role of the executive 
in establishing our government and actually shaping the future history 
of our country. 

Under the Articles of Confederation the weak United States gov- 
ernment had known no president; now it had one. And while the Consti- 
tution had definitely delegated certain powers to the newly created execu- 
tive, it had often sketched them in rather broad terms. The future power 
and scope of the presidential office in our governmental system would be 
largely determined by the first occupant of that office. Indeed, the success 
or failure of the new government would depend largely on him. Wash- 
ington seemed cognizant of this fact and of the importance of his posi- 
tion; he sensed that the future history of the United States would be 
greatly influenced by him and his administration. Realizing this, he charted 
his course. 

In seven chapers bearing such headings as: “The President as Chief 
of State,” “The President and Congress,” “The President as Administra- 
tive Chief,” “The Establishment of the Great Departments,” the author 
brings to life the problems of this first administration and shows how 
Washington met and solved those problems. 

The book is enhanced by countless quotations from contemporary 
sources. It is thoroughly annotated and indexed. 


University of Utah. Davin E. Miter. 


The President: Office and Powers. By Epwarp L. Corwin. (New York: 
New York University Press. 1948. Pp. xvii, 552. $6.75.) 


Mr. Corwin has long been in search of the legal powers and the 
political skills which government must have to realize the goals of so- 
ciety. In this revision of a decade-old classic the author makes his task 
more complex by seeking also the institutional (not constitutional, for, if 
one reads him right, Corwin has long been dubious of mere law-stating 
as a bulwark of liberty) developments which will allow purposive and 
concerted action by a state so constructed and managed that it can meet 
emergent necessities at home and abroad before they can become emer- 
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gencies. But should the emergencies occur, government must be swift to 
find means sufficient to the purpose. It is Corwin’s view that popular 
government is a concert of institutional wills and not direction by a man- 
date-elected executive who drags behind him a reluctant Court and Con- 
gress. 

The ebb and flow of presidential power Corwin would stabilize by 
relating the office more closely to Congress. Corwin renews his earlier sug- 
gestion — a device suggested also by C. Perry Patterson and Wilford E. 
Binkley — of a legislative-executive council or “cabinet” to be created 
“by the two houses of Congress and to contain its leading members.” It 
is assumed that the Presidency would in consequence lose some of its 
characteristics as a vehicle for the personality of its incumbent. Kitchen 
cabinets as a device for obtaining policy ideas and information would be 
less necessary as substitutes for collegial advice from regular cabinet mem- 
bers whose diverse administrative duties and departmental outlook detract 
from their usefulness on matters of broad policy. 

While many of our society have, in their politics, searched for the 
touchstone of “freedom under law,” Corwin has searched, in his law- 
finding, for freedom and power under politics. The need for great execu- 
tive powers he does not deny (he skillfully presents a case for them 
in this and in earlier works); but he does deny that administrative man- 
agement and organization as proposed by the 1937 Report of the Presi- 
dent’s Committee are essential or desirable. The simplicity sought by the 
Committee is rejected in favor of an ordered complexity. Corwin’s is 
the faith that the logic of developing events will do much to set the limits 
of policy even while it puts the prod to action, whether by President, 
Congress, or the two jointly. Furthermore, the “pluralistic world of ad- 
ministration reposes in great measure on the loyalty and competence 
of individual bureaucrats,” whose tasks are so broad and diverse that the 
possibility of presidential “management” is remote. Hence the President 
is a political-executive chief rather than administrator extraordinary, and 
it is the direction he sets and his relations with Congress which determine 
and limit the alternatives of administrative action. 

In sum, the revised edition again outlines the capacity of a govern- 
ment to function and to adapt itself to circumstances. The list of consti- 
tutional “thou shalt nots” is minutely examined, but no addition to the 
list is proposed. Essentially, Corwin is still worried lest the frictions in- 
volved in the relations of Congress to President will so reduce the coun- 
try’s capacity for effective action that a future President may be impelled 
to cut the constitutional knot and reweave all the governmental strands 
into a new net of personalized presidential power. 


Jack E. Homes. 


University of New Mexico. 
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Constitutional Dictatorship. By CLINTON L. Rossirer. (Princeton: Prince- 
ton University Press. 1948. Pp. ix, 332. $5.00.) 


This book is a carefully documented analysis of the theory and prac- 
tice of crisis government in Western democracies. Assuming that “the 
complex system of government of the democratic, constitutional state is 
essentially designed to function under normal, peaceful conditions, and 
is often unequal to the exigencies of a great national crisis,” Mr. Rossiter 
pleads that “therefore, in time of crisis a democratic, constitutional gov- 
ernment must be temporarily altered to whatever degree is necessary to 
overcome the peril and restore normal conditions.” The result is “strong 
government, which in some instances might become an outright dictator- 
ship.” But such a government in a democracy “can have no other pur- 
poses than the preservation of the independence of the state, the main- 
tenance of the existing constitutional order, and the defense of the polli- 
tical and social liberties of the people.” 

With an introductory bow to Roman practice under the Republic, 
Rossiter surveys in turn the extent to which Weimar Germany, France 
under the Third Republic, Great Britain, and the United States have 
been willing to suspend or abbreviate usual constitutional processes in 
order to save the principle of constitutional democracy in times of war, 
economic depression, or civil unrest. For each nation he details the estab- 
lished processes for meeting and overcoming crises, then recounts the 
practices which actually were followed, particularly since 1914. 

His analysis leads Mr. Rossiter to advance a series of eleven axioms 
for controlling the institution, operation, and termination of constitu- 
tional dictatorship. These in turn lead him to advance six provocative 
suggestions for the formal recognition of the office of President as being 
in fact the reservoir of constitutional dictatorship for the United States 
which the four great American crises have led him to believe it to be. 
His suggestions include the institutionalization of the means by which 
extraordinary powers may be exercised by the President as well as of the 
means by which he is to be held especially accountable for them. How- 
ever, he points out that an active, informed, and vigilant legislature, 
backed by an equally active, informed, and vigilant people, is the most 
effective assurance that such strong medicine will not be used to kill 
constitutional democracy. Although Mr. Rossiter leaves himself open to 
criticism for lumping inside the arena of “constitutional dictatorship” a 
wide range of vigorous executive actions, the value of his study to students 
of governmental problems in the mid-twentieth century would appear to 
be his program for the formalization of crisis government, for the subject 
of his study promises to be of increasing concern to Americans. 


State College of Washington. Daniet M. Oapen, Jr. 
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Understanding the Constitution. By E. S. Corwin ANp Jack PELTASON. 
(New York: Wm. Sloane Associates. 1949. Pp. vii, 147. $1.35.) 


The authors of Understanding the Constitution explain that their 
purpose will have been fulfilled if the volume “succeeds in giving its 
readers a clear understanding of the document itself and an appreciation 
of the important role which constitutional interpretation plays in the 
conduct of our government... . ” 

It probably will, for it is simply and, at appropriate times, humorously 
written. Moreover, the same method of expounding the same subject 
matter has already been employed with marked success by the senior 
of the two collaborators. True, the present effort is on a somewhat re- 
duced scale, being only about half the heft of the 9th edition of The 
Constitution and What It Means Today. Yet both are relatively short 
section by section glosses on the document, likely to be of special value 
in the teaching of introductory courses on the Constitution, or as sup- 
plementary reading in connection with case book presentation. 

Aside, therefore, from a few references to late civil rights cases 
(which, incidentally, are particularly well done) there would seem to be 
little point in turning to the present volume in preference to the older 
one. It seems unlikely that Corwin and Peltason are trying to compete 
with Corwin, but if they are they would seem to have underestimated 


the job. 


KENNETH C. Co_Le. 
University of Washington. 
The Canadian Bureaucracy: A Study of Canadian Civil Servants and 
Other Public Employees, 1939-1947. By Taytor Core. (Durham, 
N. C.: Duke University Press. 1949. Pp. ix, 279. $5.00.) 


Professor Cole’s study of the Canadian bureaucracy, made possible by 
Guggenheim funds, was conceived and begun before Pearl Harbor. After 
the war Professor Cole enlarged the scope of the study and, following a 
generous period of travel and research in Canada, completed it in 1948. 
The title and subtitle are precisely indicative of the purpose and scope 
of the work: it is an account of the major aspects and developments of 
Canadian public employment in the period 1939-1947. It moves swiftly 
from an explanation of the scope and method of the work, through a 
brief narration of civil service history and recent Canadian economic, 
social, and political affairs, to a treatment of civil service matters at both 
Dominion and provincial levels. It treats control agencies, employment 
conditions, civil service associations. Special chapters are given to em- 
ployees of crown corporations and companies, employees of provincial 
commercial enterprises, and public school teachers. 
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To the reviewer it seems a completely competent piece of scholarly 
reporting on a subject on which information has been inadequate. The 
text is erected on an impressive foundation of footnotes; the language is 
carefully cut and straight-grained. Generous use of dates and statistics 
gives firmness and preciseness. In short, the book is a welcome contribu- 
tion to the literature both of Canadian government and of public ad- 
ministration. 

Professor Cole’s interest in bureaucracy in the modern state goes 
back at least to the study of the Swiss bureaucracy which he published 
jointly with Professor Friedrich. On the evidence, his interests in the sub- 
ject are broad and imaginative. It is a matter of regret, therefore, that in 
the present work he limited himself so strictly to the reportorial function 
and did not allow himself more play of creative imagination or exercise 
of the critical faculty in the areas where “bureaucracy” intersects the 
fields of comparative government, political philosophy, and sociology. This 
is in no sense a criticism of the book that Professor Cole chose to write. 
It is a hope, expressed from the viewpoint of the reviewer’s interests, that 
he will write another one in an area in which the need is great and his 
qualifications are outstanding. 

Dwicut WAaLpo. 


University of California. 


Area and Administration. By James W. Fester. (University, Alabama: 
University of Alabama Press. 1949. Pp. 158. $2.50.) 


Area and Administration is the general title given the six lectures 
by Dr. James W. Fesler at the University of Alabama and now printed 
in this volume. Their function as stated by the author “is to place prob- 
lems of government and administration in an areal framework that is too 
often ignored.” Conflicts between area and function, specialization and 
generalization, and centralization and local autonomy are carefully probed 
for causes and possible solutions. 

The need for improved research in government is stressed, but equal 
or greater need is indicated “for a bridge between research and action 
in the reconciliation of function and area.” 

It is charged that the most critical areal problem exists at the local 
government level. Failure to solve this problem is said to be more respon- 
sible for centralist tendencies than any hunger for power by federal and 
state officials. A suggested remedy is the establishment of a staff office 
of intergovernmental relations in each state and in the federal govern- 
ment. This would make possible a continuous appraisal of the effects of 
higher level governmental practices upon the local areas. 


University of Denver. Troy R. WesTMEYER. 
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International Commitments and National Administration. By W. Y. 
ARTHUR N. Ho tcomse, Georce C. McGueg, L. 
NELSON, Jr., Paut G. HorFMAN, WALTER R. SHarp. (Charlottes- 
ville: Bureau of Public Administration, University of Virginia. 1949. 
Pp. vi, 108. $1.50.) 


By now those members of the guild must be few in number who do 
not at least dimly discern that America’s new position in world affairs 
compels us to reconsider the adequacy of our governmental methods and 
machinery for effective management of our relations with other nations 
and with the United Nations. But certainly the majority could profit from 
somewhat detailed descriptions of what the impact of international com- 
mitments has involved for the various Congressional committees and 
executive agencies chiefly concerned. That is the valuable service per- 
formed by this book. It brings together in slightly revised form, and with 
a brief introduction by Rowland Egger, six papers presented in Decem- 
ber, 1948 at a general session of the American Political Science Asso- 
ciation devoted to “The Impact of Foreign Commitments on Adminis- 
trative Organization.” 

W. Y. Elliott analyzes the problem faced by Congress of integrating 
the exercise of its power over foreign policy. His exposition underscores 
the importance of the roles played by several committees other than the 
two formally charged with such responsibility, most notably those on 
Appropriations, Armed Services, Ways and Means, and Interstate and 
Foreign Commerce. Arthur Holcombe, examining the effect of recent 
developments on the Presidency, shows how the Greek-Turkish Aid Act 
of 1947 and the Foreign Assistance Act of 1948, both modeled on Lend- 
Lease, have greatly augmented the President’s discretion but how the 
National Security Act of 1947 and the United Nations Participation Act 
of 1945 have at the same time provided certain guidance for that dis- 
cretion. 

Drawing substantially on his experience as Coordinator of the Greek- 
Turkish Aid Program, George C. McGhee describes the coordinative 
responsibilities of the Department of State. One gets some idea of their 
extent and complexity from his disclosure that as of June 30, 1948 other 
agencies of the government were responsible for some 28 percent of U. S. 
personnel abroad (exclusive of occupied countries) and that during the 
preceding year 75 percent of American representatives in 394 interna- 
tional meetings were from outside the Department. The chief point made 
by former Major General Otto L. Nelson, Jr., in his discussion of the im- 
pact of foreign commitments on organization for national defense, is that 
no greater mistake could be made than to rely on some form of commit- 
tee organization: what is needed is “an expert, top level, objective, pure 
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staff of generalists . . . to strengthen both the office of the Secretary of 
Defense and that of the President. . . . [It should] play a vigorous and 
positive role and not be content merely to review questions that are 
referred to it.” 

As head of the Economic Cooperation Administration Paul G. Hoff- 
man works under a mandate from the Congress to make maximum use of 
the services and facilities of existing agencies. His paper shows how heavy 
an impact ECA has on the national administrative establishment, particu- 
larly through its relations with the Departments of State, Treasury, De- 
fense, Commerce, Agriculture and Labor. Writing on “National Admin- 
istration and the United Nations System,” Walter R. Sharp explains how 
vitally the success of the United Nations and of the related specialized 
agencies depends upon the adequacy of internal national administrative 
arrangements for implementing the obligations of membership. In his 
judgment the problem cannot be solved without a huge increase in trained 
administrative personnel and without extensive research with respect to 
the processes of national participation in the United Nations system. 

These brief notes should afford a fair clue to the merits of the vol- 
ume. Its main defect consists in this: not a single one of the several authors 
recognizes that international commitment is a matter of intensity as well as 
extensity. All alike seem oblivious of the fact that the size of the various 
administrative problems with which respectively they are concerned re- 
flects more than anything else the timidity and half-heartedness of the 
political commitment to international government thus far made — by 
other nations no less than our own. 


JouHn A. Viec. 
Pomona College. 


Administration: The Art and Science of Organization and Management. 
By Apert Lepawsky. (New York: Alfred A. Knopf. 1949. Pp. 
xii, 669. $4.75 text.) 


Professor Lepawsky’s notable work is a distinct and welcome contri- 
bution. It continues the trend towards catholicity in the study of ad- 
ministration insofar as the author attempts to deal at large “with a field 
of human experience known as administration” (p. v.) The “field” is at 
once embraced and surrounded with a wide and rich selection from 
authors and sources ranging from “The Instruction of Duauf” (ca. 1300 
B. C.) through Woodrow Wilson, Goodnow, and Appleby. En route 
one encounters Frank B. Gilbreth’s therlbigs, the Constitution of Chow, 
Leo Tolstoy, Lytton Strachey, Henry Ford, even Yefin Urzhumsky’s “The 
Problem of Diapers in Russia.” Twenty chapters of the best reading in the 
field are presented with extreme care, insight, and skill in arrangement. 


670 THE WESTERN POLITICAL QUARTERLY 


They are connected and combined into a solid piece of work by means 
of the author’s own commentary. In many instances commentary becomes 
essay deserving a permanent place in literature. The result is a volume 
which no student of public administration can ignore. It reveals admin- 
istration as a subject of rich human interest and has inspirational possi- 
bilities in maintaining student interest. 

The practice of including selections from such wide and varied 
sources suggests a problem, as a good book should. Opportunity is now 
conveniently provided for further investigation in testing the assump- 
tions widely revealed in literature. This search may or may not confirm 
the concepts of the uniformity and omnipresence of certain administrative 


phenomena. 
G. Homer DuruHaoM. 
University of Utah. 


The Hoover Commission Report: On Organization of the Executive 
Branch of the Government. (New York, Toronto and London: Mc- 
Graw-Hill Book Company, Inc. 1949. Pp. xvi, 524. $3.75.) 


Students of public administration will find this compilation of basic 
reports by the Hoover Commission to be of particular value in checking 
present functions of national administration. The accolade given the re- 
port by McGraw-Hill is one not easily achieved; previous studies of simi- 
lar nature, such as that of President Taft’s Commission on Economy and 
Efficiency, The Brookings Report, and The Report of the President’s Com- 
mittee on Administrative Management, received no such treatment. 

This volume contains only the official reports of the Hoover Commis- 
sion condensing the findings of the 24 “task forces” which worked on the 
project. None of the dissents or minority opinions which point out real 
problems in reorganization are included in the volume. This deficiency 
will cause the more careful student to use this volume as an index to 
the complete reports. 


University of Utah. 


RENE N. BALLarp. 


The Social Politics of F. E. P. C. By Louts CoLermnce KEssELMAN. (Cha- 
pel Hill: University of North Carolina Press. 1948. Pp. xii, 253. 
$3.50.) 


Since the early days of World War II, advocates of civil rights have 
opened a new field of fair employment practices. Although they suc- 
ceeded recently in adding three western states — Washington, Oregon, 
and New Mexico — to the other half dozen states having fair employment 
acts, they have failed thus far to convince Congress of the wisdom of 
such acts. 
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Dr. Kesselman in his concise study of the movement for a per- 
manent national Fair Employment Practices Commission presents a well 
documented account of the pressure groups active in this field, especially 
the National Council for a Permanent F. E. P. C. The first of the three 
parts of his study describes the general problem of discrimination in em- 
ployment, the early efforts to deal with the problem, and the objectives, 
organization, leadership, and finances of the National Council for a Per- 
manent F. E. P. C. The second part probes the difficulties experienced 
by the National Council in bringing together the diverse minorities, and 
the variety of groups representing civil libertarians, churches, organized 
labor, and women’s organizations. In this part the author also touches 
on the nature of the opposition. The third part of the book explores the 
avenues of communication open to reform groups. 

In evaluating the work of the National Council, the author finds it 
lacking in adequate leadership, staff, and finances. Although he recog- 
nizes some of the reasons for the small amount of support received by 
the Council, he severely criticizes most of the sympathizing groups. The 
racial and civil liberty organizations are criticized variously as lacking 
faith in the National Council and possessing “an outmoded conception 
of how attitudes are formed and changed and how minority rights are 
best advanced . . . .” The churches, the author finds, “must reach their 
own members before they can expect to reach the makers of public 
policy.” Support from organized labor was similarly weak: the A. F. of L. 
was publicly .non-antagonistic and “the C. I. O. contributed no more 
money or energy than did many lesser organizations.” The Communist 
efforts to share in the F. E. P. C. movement were vigorously opposed by 
the leaders of the National Council and the author observes that the 
F. E. P. C. movement suffered because of the conflict. 

Although the opposition was not formally organized, it was to be 
found in the public’s apathy, ignorance of the implications of the issue, 
fear of upsetting existing social status and the fear of further govern- 
ment regulation of business. This opposition did find expression in the 
Senate filibuster and the refusal of the Rules Committee of the House to 
permit action on the proposed legislation. 

The difficulty experienced by the National Council in obtaining ac- 
cess to the media of communication leads the author to raise again the 
question of imposing controls upon the press and radio to secure a hear- 
ing for causes which may be unpopular. Without discussing the nature 
of such controls, he observes: “the experiences of one such minority group 
serve to dramatize the necessity for a solution of the problem if the status 
quo is not to crystalize and afford minorities no opportunity to become 
majorities, contrary to democratic theory.” 
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The author concludes upon the more optimistic note that discrim- 
ination in the federal government declined substantially during the life 
of the President’s Committee on Fair Employment Practice. He also finds 
that in those states whose F. E. P. C. laws have “teeth,” “inroads are being 
made into the economic manifestations of prejudice.” 

Through the major portions of the book the author handled his ma- 
terial in an impartial and scholarly manner. Some of his conclusions, 
however, seem premature, considering his reliance “for the most part” 
on material gathered from the files of the National Council. He also 
appears to minimize the time and educational effort needed for altering 
the deep-seated social, economic, and political beliefs which block the 
achievement of fair employment practices. It took the Anti-Saloon League 
almost two decades to obtain the Webb-Kenyon Act and nearly a quar- 
ter of a century to amend the Constitution. 

Students of pressure groups and civil rights, however, will find the 
book a valuable addition to the scant literature in this new field of activity. 


University of Washington. H. K. Hossom. 


Party and Pressure Politics. By Dayton Davin McKean. (New York: 
Houghton Mifflin Company. 1949. Pp. viii, 712. $4.75.) 


Professor McKean returned to the academic life after having tasted 
the pleasures of the world as Representative in New Jersey’s state legis- 
lature, WPA administrator, and assistant to Governor Charles Edison in 
the thirties and early forties. Even now, while teaching at Dartmouth, he 
moves in a political medium, serving as Democratic State Chairman for 
New Hampshire. (Truman: 107,995; Dewey: 121,299.) It is not sur- 
prising, therefore, that he should have searched for, and finally written a 
text which is above all “realistic,” “practical,” and without illusions. 

The forte of the book is the understanding of those elements of poli- 
tics which were once dealt with as “exposés” but now are treated as 
the major substance of the political process by a certain “tough-minded” 
school. Throughout the work, the discount of the forms of politics and 
reliance upon the informal manipulation of bosses and their counterparts 
serves as an important theme. The treatment of “party behavior” offers 
the greatest scope for this approach. In its grasp of detail this section is 
extremely stimulating and should revive the most blasé of students. 
In addition, the book is distinguished by an excellent integration of poli- 
tical and constitutional problems, and some new material on the less well 
known pressure groups. Everywhere, it is most readable. 
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Professor McKean falters where the “practical” man is most likely 
to falter — the immaterial eludes him. The realistic details are not in- 
terpreted in the light of theoretical knowledge, a factor which gives a kind 
of journalistic bias to the work. Theories of leadership, oligarchy, and 
political motivation receive, if anything, a kind of “receiving-line hand- 
shake” before we move again into the back room. A second criticism is 
the failure to make full use of the material of other disciplines—anthro- 
pology, psychology, sociology. From these areas political science has re- 
ceived enormous stimulation and new insight in the past ten years on 
the subjects of political behavior under stress, the role of the pre-political 
groups, the components of political attitudes, etc. As yet this material is 
not assimilated to the older knowledge; it would have been a service to 
do this. Third, although Professor McKean uses such special studies as 
those of Lazersfeld, Gosnel!, and Bean to good advantage in giving con- 
creteness to his work, they are summarized so that the methods of poli- 
tical science are obscured. Studies of this kind are interesting to students 
not only for their conclusions, but also for the methods employed. 

In spite of these weaknesses, the text forms the basis for a course 
in political parties which will not only inform students but will excite 
their interest to an unusual degree. 

Ropert E. LANe. 


Yale University. 


The American Party System. By CHARLES Epwarp MERRIAM AND HaroLp 
Foote GosNett. (New York: The Macmillan Company. 1949. 
Fourth edition. Pp. vii, 530. $4.65.) 


The chief reason offered for this new edition of a standard textbook 
on American political parties is an alleged thorough revision. Funda- 
mentally the chapters remain the same, having the same order and chap- 
ter headings except that two new chapters are added, one on “What 
Suffrage Means” and one on “Public Opinion Polls.” 

The revising of the main body of the work consisted primarily of 
removing dated expressions and illustrations and bringing material up to 
date. Some of these changes have added to the readability of the book 
by striking out stilted phrasing but leaving the thought and general word- 
ing of the sentence unchanged. 

The two new chapters present topics of special interest at this time. 
The chapter on “What Suffrage Means” covers the subjects of property ~ 
qualifications for voting, disfranchisement of racial groups, citizenship 
requirements for voting, operation of woman suffrage, women as elective 
office holders, appointive positions, and a general view of suffrage. Some 
of these topics are a little far afield from the subject, the meaning of the 
suffrage. 


: 
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The chapter on public opinion polls is a little thin for the purpose 
of giving the student a better understanding of the meaning of polling 
public opinion in matters of elections. The authors seem to miss the one 
fallacy of polls for determining election results. The sample is necessarily 
of the general public, whereas elections are decided by those who vote. 
Perhaps the results of the 1948 election polls were right concerning the 
opinion of the general public (if such a thing there is), but everyone 
is fully acquainted with the wrongness of the predictions in terms of ac- 
tual ballots counted on election night. Statistically, sampling can be scien- 
tifically proved to be an accurate determination of the opinion of the uni- 
verse from which the sample was taken — accurate, that is, within limits 
of tolerance which do not affect the general conclusions of the study. 
All one has to be sure of is that the sample is taken from the universe 
being studied, the one that is to determine the final result. Because no 
one knows before election day who the actual voters will be, no one can 
take a scientific sample of them. The best that can be hoped for is a sam- 
ple of the potential voters. 

The approach to the subject is the historical, the using of examples 
of what has happened to explain and to formulate the rules of the game. 


University of Utah. ELtswortH E. Weaver. 


The Negro in the United States. By E. FRANKLIN Frazier. (New York: 
The Macmillan Company. 1949. Pp. xxxi, 767. $6.00.) 


It is no small tribute to a new general work on the Negro to say that 
it contributes additional information and insight to that already afforded 
by Gunnar Myrdal’s monumental An American Dilemma. Actually 
Dr. Frazier makes a very substantial contribution to an understanding of 
the role of the Negro in American society. The author, who is a dis- 
tinguished American scholar and the head of the sociology department 
at Howard University, has not, like Myrdal, taken as his basic theme 
the moral conflict between the American treatment of the Negro and 
the American creed of equality. Instead of emphasizing the formulation 
of broad social policies, Frazier has concentrated, as Louis Wirth remarks 
in his Introduction, “upon the meticulous analysis of social processes.” 

Mainly this analysis elucidates the interaction of the Negro with the 
American environment. There is examined the life of the Negro under 
the slave regime, the accommodations of the Civil War and Reconstruc- 
tion period, the gradual growth of contemporary Negro institutions, the 
development of intellectual life and leadership, and the present problems 
of adjustment in the United States. All of these broad areas are surveyed 
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with care and comprehension, and bulwarked with an abundance of sta- 
tistical and bibliographical material. Dr. Frazier’s starting point for this 
thorough analysis is significant. It is his contention that the Negro’s Af- 
rican culture and social organization were virtually wiped out by slavery, 
and that starting with his days on the slave plantation the Negro began 
to take over the culture pattern of the white community. Thus for Dr. 
Frazier the history of the Negro in the United States constitutes a socio- 
logical case-study of the difficult process of cultural assimilation of the 
colored race in a predominantly white environment. The importance in 
this process of the northward and urban movement of the Negro popula- 
tion receives the very great emphasis that it deserves, and the improved 
status of the Negro in the northern cities is explained and clarified. 

It is by no means in derogation of the objectivity of this work to add 
that Dr. Frazier does have a basic contention, and one that is amply 
supported by the factual material at his command. The improvement and 
advancement of the Negro is unmistakably linked to his greater integra- 
tion in the general American society. Dr. Frazier’s study demonstrates the 
seriousness of the handicap imposed on the Negro by his relative isola- 
tion from the rest of the community. The policy implications are clear 
enough; eliminate not only legal inequality, but segregation as well. 


iversi Leon D. 
University of Wisconsin. D. Epstein 


American Government and Politics. By CHartes A. Bearp. (New York: 
The Macmillan Company. 1949. Pp. viii, 832. $5.00.) 


This is the tenth edition of a work which, during the past four 
decades, has been one of the best known introductory textbooks in the 
field of American government. 

The posthumously published manuscript was prepared by the late 
Charles Beard in collaboration with his son, Professor William Beard, 
who was in turn assisted by his distinguished mother, Mary R. Beard. 

The revision of Parts I, II and III on national government has been 
particularly thorough, encompassing the rearrangement of materials deal- 
ing with the essential features of the American system, liberty, and the 
popular basis of government; the updating of the war and postwar period, 
and the augmentation of bibliographical citations. The traditional treat- 
ment includes 500 pages on national, 200 on state, and 100 on local 
government. 

The characteristic approach is maintained which has been the hall- 
mark of this study in recent years, namely, emphasis on first principles 
and basic trends rather than on encyclopaedic presentation of factual 
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materials. One of the trends on the domestic scene about which the au- 
thors show notable concern in a chapter entitled “Stresses and Strains 
in the Balancing of Powers” is the growth of executive authority. The 
chapters on foreign policy also reflect overtones of the controversial 
thesis propounded in American Foreign Policy in the Making, 1932-1940, 
relating to the motivation, purpose and results of Franklin Roosevelt’s 
war diplomacy. 


Totton J. ANDERSON. 
University of Southern California. 


Outside Readings in American Government. By H. Matcotm MacDon- 
ALD, WiLForp D. Wess, Epwarp G. Lewis AND WILLIAM L. Strauss. 
(New York: Thomas Y. Crowell Company. 1949. Pp. x, 854. $2.75.) 


Like other supplementary books of readings, this work attempts to 
select from the great mass of ideas and materials in print those few that 
illustrate the fundamental problems and principles of American govern- 
ment. It is almost needless to say that no two instructors will agree in all 
respects with the selections made. Unlike many books of readings it is not 
a “case book,” although many Supreme Court decisions are included. 
What makes the book really useful in the elementary courses in Ameri- 
can government is the inclusion of the thinking of persons in public life 
on questions which are bound to provoke thought and discussion by the 
student. 

An item making the book of some interest is the paper binding. The 
life of textbooks is short and there is no valid excuse for binding a book 
to make it last longer than its usefulness. 


E E. 
University of Utah. LLSwWoRTH E, WEAVER 


Government of Cities in the United States. By Harotp Zink. (New 
York: The Macmillan Company. Revised edition, 1948. Pp. x, 637. 
$5.00.) 


From this writer’s experience, which extends over a twenty-year 
period of active interest in public affairs, the study of city government 
is as exciting and invigorating as one’s first view of a New Mexico sunset. 
That is, it could and should be; unfortunately, the color, drama, and 
dynamics of governmental activities have been squeezed out of most of 
the textbooks concerned with city government. Unless the average col- 
lege student has a better than average imagination which enables him to 
read between the lines or capture the essence of the vigorous interplay 
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of social, economic, and political forces at work night and day in Uncle 
Sam’s cities, he is very apt to look elsewhere for a more compelling 
interest. 

This situation seems to be the result in part of conflicting points of 
view concerning the type of material to be included in a book on city 
government. Writers in this field are confronted with two highly im- 
portant and interrelated questions: (1) Does city government include ad- 
ministrative organization, management functions, and problems within the 
city hall together with information pertaining to growth, structure, elec- 
tions, machines, pressure groups, and governmental interrelationships? 
(2) Has city management reached the point where it deserves separate 
treatment, with emphasis on recent trends in public administration? 

Dr. Zink’s answers to these questions identify him with the first 
school of thought. Incidentally, he rejects the pattern established by one 
of his distinguished professors, William B. Munro, who released the first 
of two volumes in 1923, “the first dealing with history and organiza- 
tion, the second with activities and methods.” Approximately one-third 
of Dr. Zink’s book is devoted to management activities; the remainder 
to the political and social consequences of urbanization, interrelation- 
ships, legal aspects, elections, politics, structure, and “The Problems of 
Better Government.” 

A book of this type appeals especially to those students who want 
an over-all picture of local governmental problems, who are hopeful of 
becoming informed voters and do not intend to specialize in govern- 
ment. One such student found the book valuable because “it has increased 
my interest in voting and in local government. I know what position to 
take on issues relating to city charters.” The student of government, how- 
ever, finds himself in a completely different situation, for he has covered 
much of the material in other courses. Obviously, supplemental materials 
must be provided for upperclassmen majoring in government. 

There is a substantial amount of valuable and pertinent information 
in Dr. Zink’s book. It is readable despite wordiness and frequent repeti- 
tion. Unfortunately, its usefulness for reference purposes is limited be- 
cause important source materials published after 1939 have not been 
included in some of the chapters in the revised edition. Apart from these 
deficiencies, many students will enjoy using the book because it is under- 
standable, well organized, contains thoughtfully developed topic head- 
ings, and summarizes in quick reading style a vast amount of factual data, 
opinions, problems and controversies in the field of city government. 


University of New Mexico. Dorotuy CLINE. 
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Inside The Campus. By Cuarces E. McA uister, D. D. (New York: 
Fleming H. Revell Company. 1948. Pp. 247. $5.00.) 


With the meaningful subtitle of “Mr. Citizen Looks at His Uni- 
versities,” Dr. McAllister unfolds his scroll of observations gained by per- 
sonally visiting and questioning the administrators of 89 institutions of 
higher learning. The author, who is the President of the Association of 
Governing Boards of State Universities and Allied Institutions, refers to 
himself as “not a professional scholar” or “professional educator.” He sees 
in this status the advantage of a “fresh point of view, divorced from dedi- 
cation to any particular school of educational theory.” 

The first part of the book deals with fundamental issues: keeping 
politics out of state universities and state universities out of politics; fed- 
eral aid as it relates to private and public institutions, and the teaching 
of religion and morals; provision for workers’ education; and contribution 
to national welfare. 

The second part is a consideration of administrative problems: salar- 
ies, tuition rates, finances, etc. Part III is a tabulation of answers to ques- 
tions and provides the basis on which the previous discussions are made. 

One might well fear that governing boards of higher institutions could 
misuse the great responsibility and authority vested in them when he con- 
siders how they are selected. Whether board members are appointed by 
the governor, elected by popular vote of the people, selected by persons 
already members of the board, or elected by the state legislature, there 
is always the possibility that their interests are not unselfish. McAllister 
points out the danger of selecting a board member who represents a cer- 
tain interest—industry, finance, the clergy, labor. Certainly a board mem- 
ber should represent the citizens as a whole. The successful discharge of 
his duties by a regent or trustee would, presumably, imply social con- 
sciousness. Organized labor, for example, spends great efforts to achieve 
social legislation. But as an individual, a board member must be selected 
because of personal understanding and sympathy with the problems of 
society as a whole, not a segment ‘whose vested interest he is assigned 
to defend. 

Dr. McAllister illustrates political pitfalls by reference to the Louis- 
iana State University case, the University of Texas case, and others, 
one of which he does not identify but the identity of which is revealed 
by the description. 

Although a few errors in detail have crept into this book, by and 
large a splendid job is done in revealing the over-all picture. The author 
is to be highly commended on his indefatigable efforts in gathering so 
much information so rapidly. 


Paut W. Hopson. 
University of Utah. 
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The Exploration of the Colorado River in 1869. In Utah Historical Quar- 
terly, Vol. XV. (Salt Lake City: Utah State Historical Society. 1947. 
Pp. xiii, 270.) 


In this volume are collected for the first time the journals, letters, 
newspaper articles, and other materials dealing with the pioneer explora- 
tion of the Colorado River in 1869 by Major John Wesley Powell. The 
volume will have a special interest for some because of the nature of the 
documents it contains, while to others it will have a broader interest be- 
cause of the tale of high adventure, centering around “the last great ex- 
ploration through unknown country in the continental United States,” 
which the documents tell. The fullest and most vivid account of the 
course of the explorers down the Green and Colorado Rivers is found 
in the journal kept by George Y. Bradley, a member of the party. While 
the Powell expedition of 1869 was of no great importance from the stand- 
point of immediate scientific achievement, it did pave the way for Major 
Powell’s second trip in 1871-1872, during which the course of the Colo- 
rado River and the Colorado canyons were mapped. 

Documents relating to the 1869 expedition were supplied by William 
Culp Darrah of Medford, Massachusetts, a paleobotanist and amateur 
historian, with apparently a deep interest in the career of Major Powell. 
It would be interesting to know whether Mr. Darrah’s scholarly concern 
with the 1869 expedition developed from the interest which the Grand 
Canyon may have had for him as a paleobotanist. Mr. Darrah has 
also contributed to the volume a survey of preparations for the 1869 ex- 
pedition, a critical evaluation of the documents which he supplied, and 
biographical sketches of the various members of the expedition. In an 
introductory chapter to the volume, Dale L. Morgan describes the earlier 
explorations of the Green River and the partial explorations of the Colo- 
rado. The volume also contains an account by Mr. Darrah of Major 
Powell’s preparations for the second expedition in 1871-1872, as well as 
the journal of Francis M. Bishop, who accompanied Major Powell on the 
later trip. The next volume of the Utah Historical Quarterly will be 
devoted in its entirety to the 1871-1872 expedition. 


The Great Assize: An Examination of the Law of the Nuremberg Trials. 
By J. H. Moroan, K. C. (London: John Murray. 1948. Pp. 44. 2s.) 


Despite its subtitle this pamphlet, which is a reprint of two articles 
by Professor Morgan printed in the Quarterly Review in 1947, is con- 
cerned only with the Trial of German Major War Criminals by the Inter- 
national Military Tribunal at Nuremberg. 
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Professor Morgan has long been concerned with problems concerning 
the demilitarization of Germany, and he is of the opinion that Nuremberg 
has made a great and permanent contribution to this demilitarization, for 
it has attacked the German Officers’ Corps and its traditions, but, like so 
many observers, he fears that its effect may have been greatly diminished 
by the publication of the last statements made by the condemned before 
they were hanged. 

At the end of the First World War, Professor Morgan was a member 
of the Birkenhead Committee on war crimes, and he makes constant refer- 
ence to its Report, which has never been published. This Report, appar- 
ently, gave examples of war crimes from as early as the Black Book of 
the Admiralty, but unfortunately Professor Morgan has given no example 
of these earlier historical incidents. 

Article 8 of the Nuremberg Charter rejected superior orders as an 
absolute defense, and Professor Morgan violently condemns those, espe- 
cially Professor Lauterpacht, who formerly contended that superior orders 
constituted a valid defense to a war crimes charge. He gives references to 
writers who in 1922 rejected Oppenheim’s theory in this connection, but 
nowhere mentions that the German Supreme Court rejected the defense 
in the Llandovery Castle after the First World War. 

Among his military appointments, Professor Morgan was formerly 
Deputy Adjutant-General. It is a little difficult to understand why, there- 
fore, he contends that had the British Manual of Military Law not been 
amended it would have provided a complete defense to the accused, for, 
as originally published, it recognized superior orders as a defense. What 
Professor Morgan seems to have ignored is that the Manual is not a bind- 
ing declaration of law, but merely serves as a guide for the use of army 
officers and need not be followed if it is shown that it does not contain 
a correct exposition of the law. If, as he says on p. 14, international law 
textbooks “have none of the judicial authority of the Law Reports,” then, 
surely, the same is true of the Manual, and would be equally true of the 
United States Basic Field Manual or Rules of Land Warfare. 

When discussing the criminal responsibility of the rulers of Ger- 
many, Professor Morgan, it is submitted, errs in stating that Doenitz was 
unable to plead “the immunity of the head of a State” because Nurem- 
berg refused immunity to rulers, for Doenitz was never recognized as the 
ruler of Germany and so could not possess such immunity. 

Like so many other writers on Nuremberg, Professor Morgan regards 
the “crime against humanity” as a new concept. He condemns its defini- 
tion as “violations of the general principles of criminal law as derived 
from the criminal law of all civilized nations,” for he says, “I do not know 
how the violation of a ‘principle’ can be called a crime” (p. 22). If one 
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accepts that the Nuremberg Tribunal administered international law this 
difficulty disappears for, by Article 38 of its Statute the International 
Court of Justice applies “the general principles of law recognized by civi- 
lized nations,” and there is no reason why this provision of the Statute 
should not apply to criminal law as well as any other branch of law, 
especially as all civilized nations regard experiments upon human beings 
or mass murder, now described as genocide, as a crime. 

Another crime, the definition of which disquiets Professor Morgan, 
is that of “aggressive war.” In the first place, he says that aggression is a 
political question and not legal. That may be true, but even political 
decisions may have legal consequences, as, for example, when a state de- 
cides to recognize a new government or a new state. There is no reason, 
therefore, why the political decision that aggression has taken place should 
not constitute the finding on facts which, when established, constitute a 
crime. Secondly, he argues that aggression had not been defined, and 
charging the accused with “waging an aggressive war” was charging them 
with an undefined crime. But is this so strange? Until Coke saw fit to de- 
fine murder, people were being tried in England for a crime that had not 
been defined, and without showing any lack of respect for Coke it is sug- 
gested that equally acceptable definitions of aggression are to be found in 
the various textbooks of international law. When writing of aggressive 
war, Professor Morgan makes the common mistake of thinking that it is 
the belligerents who decide whether a war exists or not. War is a legal 
concept which, like every other concept of international law, depends for 
its validity on recognition and exists only when the rest of the world 
or the United Nations declares that it so exists. The history of the League 
of Nations between the wars shows numerous examples of this fact. 

Despite these criticisms, The Great Assize constitutes a stimulating 
and provocative criticism of the law of the Nuremberg trial, and however 
much one may disagree with Professor Morgan on specific points, one can 
only be grateful to him for the clear and controversial way in which he 
has presented his arguments. The pamphlet will certainly constitute one 
of those commentaries on Nuremberg that serious students cannot afford 
to forget or ignore. 


University College, London. 


Alabama’s Heritage. By JosepH M. Ray AND LILLIAN Wortey. (Univer- 
sity, Ala.: University of Alabama. Pp. x, 186.) 


Safeguarding Kentucky’s Natural Resources. By Vera Briscor, James M. 
MarTIN, AND J. E. Reeves. (Lexington, Ky.: University of Kentucky. 
Pp. x, 224.) 


. 
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Mississippi’s Wealth. By Ropert Baker HicHsaw. (University, Miss.: 
University of Mississippi. Pp. x, 190.) 


South Carolina’s Natural Resources. By CurisTiAN L. Larsen. (Colum- 
bia, S. C.: University of South Carolina Press. Pp. xi, 211.) 


Rescued Earth. By Leet S. Greene, Vircinia Hotmes Brown, AND EvaN 
A. Iverson. (Knoxville, Tenn.: University of Tennessee Press. Pp. 
x, 204.) 


Resource Management in North Carolina. By Paut W. Wacer AND Don- 
ALD B. Hayman. (Chapel Hill, N. C.: University of North Caro- 
lina. Pp. x, 192.) 


Natural resources management is the common subject of six studies 
of fairly recent publication by as many southern universities, in coopera- 
tion with one another and the Tennessee Valley authority. A statement 
of purpose, of general application, is found in the North Carolina study: 

This is a study of the instruments and the procedures which have been used 

and are now being used to bring about prudent and effective use of the State’s natural 
resources that they may sustain and inspire this and succeeding generations. It is not 
concerned particularly with methods of fire fighting or tree planting or game propa- 
gation or flood control, but rather with the science and the art of handling men and 
materials in all of these enterprises. The organization and administrative practices of all 
the conservation agencies active in the State will be examined, major attention being 
given to the state agencies. In summary, this is a study in public administration, and it 
concerns those agencies which are responsible for safeguarding and enriching the 
State’s soil, water, and scenic resources, its forests and wildlife, and its limited mineral 
wealth. 
Content is further indicated by the general outline for the studies, which 
includes the following major topics: development of resource administra- 
tion; current programs; administrative management — organization and 
control; administrative management — fiscal management and _ report- 
ing; personnel management; planning and research; financing; relation- 
ships; conclusions and recommendations. 

The studies are notable, not alone because of their scholarly contri- 
butions in the significant area of natural resources development and man- 
agement but also because of methods employed. Reflective of attitudes 
and methods stimulated and developed in large part since the establish- 
ment of the Tennessee Valley Authority, they represent a cooperative, co- 
ordinated, regional approach to a common problem. The project was the 
result of a joint planning, and coordination during research was effected 
through quarterly two-day work conferences attended by research staffs. 
Consultants who met with research staffs at these conferences included 
Professors John M. Gaus, Paul B. Sears, and Mr. Herbert Emmerich. This 
approach to research, with respect to regional problems, is one which 
commends itself to universities in other regions of the United States. 


University of Avizona. Paut KELso. 


NEWS AND NOTES 


Dr. A. P. Cagle, having served as city manager of Waco, Texas, has 
resumed his duties as chairman of the department of political science at 
Baylor University. Professor Gerald Fielder, formerly of Vanderbilt Uni- 
versity, has joined the department to teach courses in foreign affairs. Pro- 
fessor R. T. Miller is on leave completing the work for his doctorate at the 
University of Texas. 


After many years of service and short retirement from Brigham 
Young University with the rank of dean emeritus of the graduate school 
and professor emeritus of history and political science, Dr. Christen Jensen 
has returned to this university as acting president. 


The department of political science of the University of California 
reports, with deep regret, the sudden death on October 9 of Professor 
Raymond Garfield Gettell, and the death of Mr. L. Deming Tilton, lec- 
turer in political science in the field of planning and former director of 
planning for the city and county of San Francisco and member of the 
State Planning Board. 


Professor Hans Kelsen, of the University of California, at the invita- 
tion of the law faculty of the University of Buenos Aires, the Colegio de 
Abogados of the University of La Platte, the University of Montevideo, 
the Minister of Foreign Affairs and the Ministry of Instruction of Brazil, 
and the Brazilian Society of International Law, delivered a number of lec- 
tures during the past summer period. The series of four lectures on “Prob- 
lems of the Pure Theory of Law,” given at the University of Buenos Aires 
before the law faculty, are to be published in French and Spanish. Dur- 
ing his visit to Buenos Aires, a published bibliography of Professor Kelsen’s 
complete works was issued in his honor. 


Mr. Laurence Sears, of Mills College, is serving as visiting professor of 
political science at the University of California during the current aca- 
demic year offering work in recent American political thought during the 
sabbatical leave of Professor Harold Winkler. Mr. T. Arzhur Bisson has 
returned to the University of California to offer graduate work on the 
occupation of Japan and to continue his research in this same area. Mr. 
Victor Rosenblum has been appointed lecturer in political science for 
the 1949-50 academic year to participate in the work of the introductory 
course, and to carry on, for the fall semester, Professor Gettell’s under- 
graduate work on the theory of the state. Mr. Thornton A. Anderson has 
been appointed lecturer in political science to continue Professor Gettell’s 
course on the history of political thought for the remainder of the sem- 
ester. 
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At the University of Idaho, Professor Robert E. Hosack, acting chair- 
man of political science in the department of social sciences, has been 
promoted to an associate professorship. Mr. James deVeau has joined the 
department of social sciences as an acting associate professor and Mr. 
Bernard C. Borning has joined the department as an instructor. Both men 
are completing the doctorate at the University of Minnesota. 


The Northwest Conference of International Relations Clubs was held 
at the University of Idaho October 28-29. One hundred fifty student del- 
egates and thirty-seven faculty advisers were present from Oregon, Wash- 
ington, Montana, Idaho and the western provinces of Canada. Dean O. 
Meredith Wilson, of the University of Utah, delivered the principal ad- 
dress. 


Mr. Ivan Nagy has been appointed assistant professor at the Univer- 
sity of Oregon, offering courses in the fields of comparative government 
and international relations. Until 1948 Mr. Nagy was first secretary of the 
Hungarian Legation in Washington, D. C. 


The University of Oregon and the Bonneville Power Administration 
have entered into a cooperative research agreement to study the adminis- 
tration of electric distribution by units of local government. The study is 
under the direction of Professor Herman Kehrli, director of the Univer- 
sity’s Bureau of Municipal Research and Service, and of Professor E. S. 
Wengert, head of the political science department. 


The departments of political science, history, economics and sociol- 
ogy of the University of Oregon are participating in a fellowship program 
designed to prepare Fellows for college teaching in the social sciences. The 
program, sponsored jointly by the Carnegie Corporation and the Univer- 
sity, will emphasize broader social science training by allowing the student 
to spend relatively more of his time in other fields than his own. Although 
the program leads to a Ph.D. in a traditional departmental discipline, the 
Fellow is encouraged to present half of his work in two fields outside of 
his own. The program also provides the Fellow with an introduction to 
the teaching profession through special seminars and actual teaching ex- 
perience. Interdepartmental seminars will be designed to relate the var- 
ious disciplines and to broaden the student’s frame of reference. For these 
purposes visiting professors will be added to the regular faculty. The first 
of these, Dr. Howard S. Piquet, senior specialist in international econ- 
omics, Legislative Reference Service, Library of Congress, is now on the 
campus. In addition the University is sponsoring special lectures by visit- 
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ing social scientists. Paul H. Appleby, dean of the Maxwell Graduate 
School, Syracuse University, and John Dale Russell, director, division of 
higher education, United States Office of Education, have appeared in 
this phase of the program. 


Dr. John J. Wuest has joined the department of political science of 
Pacific University with the rank of associate professor. 


Pomona College has recently established an Institute of Public Affairs 
for the purpose of contributing more effectively to informed discussion of 
basic issues of public policy among business, professional, labor and com- 
munity leaders throughout the Pacific Southwest. Its first undertaking will 
be the sponsorship on Friday, December 2, of a Conference on Voluntary 
Action in a Free Society. It will have the two-fold aim (a) of taking stock 
of the vitality of American incentives for solving social problems through 
voluntary methods and (b) of examining specifically the prospects of 
meeting the need for more and better and less expensive medical care 
without recourse to the powers and resources of the state. John A. Vieg 
is serving as chairman of the Conference Committee. 


One of the largest gatherings of political scientists ever held in South- 
ern California met on the campus of Pomona College on Friday evening, 
October 7, to hear a panel discussion of “Our Current Political Malaise.” 
The meeting was jointly sponsored by the Southern California Political 
Scientists and the Pacific Southwest Academy of Political and Social 
Science. The speakers were Dr. Dean E. McHenry, of the University of 
California at Los Angeles, Dr. George C. Benson, president of Claremont 
College for Men, Dr. Carlton C. Rodee, University of Southern California, 
Mr. MacIntyre Faries, Republican national committeeman for California, 
and Mr. James Roosevelt, Democratic national committeeman for Cali- 
fornia. Mr. John A. Vieg, of Pomona College, presided. Co-hosts with 
Pomona were Claremont Men’s College, the Claremont Graduate School, 
the University of Redlands and Chaffey College. Southern California Po- 
litical Scientists will hold their next meeting on the campus of the Uni- 
versity of Southern California, with Totton J. Anderson, acting chairman 
of the department of political science at the University of Southern Cali- 
fornia, as convener. 


Professor Bernard Hyink has left the University of Redlands to be- 
come dean of students at the University of Southern California. Professor 
Lester H. Phillips, of the department of government, has succeeded Dr. 
Hyink as director of the division of social science at the University of 
Redlands. 
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Under the general auspices of the Citizenship Clearing House, which 
has its national headquarters at the law school of New York University, 
some 200 students from the campuses of Pomona, Scripps, Claremont 
Men’s College, Redlands, Chaffey, San Bernardino and Mount San An- 
tonio met in Claremont on Friday afternoon, October 7, to discuss prac- 
tical politics with party officials. Young Republicans and Young Demo- 
crats heard addresses by officials of their respective parties. 


Professor John A. Vieg, of Pomona College, has been appointed to the 
committee of examiners of the College Entrance Examination Board for 
its test of proficiency in the social studies. The committee held the first 
of its two yearly meetings in Princeton on November 11-12. 


Dr. Violet Earle, formerly of the University of Texas, and Dr. Robert 
Tucker, formerly of Washington State College, have joined the staff of 
San Francisco State College as assistant professors of government. Profes- 
sor Earle will offer work in public administration; Professor Tucker, in in- 
ternational law and relations. 


Dr. W. H. Vatcher has joined the faculty of San Jose State College. 
Professor Claude N. Settles has resumed his teaching duties at San Jose 
State College after a summer of study in Europe. Professor Earl C. 
Campbell has been chosen a member of the Santa Clara County Board 
of Supervisors. 


Dr. Wilbert L. Hindman has been granted a year’s leave of absence 
from his position as department chairman at the University of Southern 
California to accept a dual appointment as visiting expert with the Civil 
Administration Division of the Office of Military Government for the 
United States Zone of Germany and as coordinator of the German Visi- 
tors’ Program at the University of Michigan. In the absence of Dr. Hind- 
man, Dr. Totton J. Anderson has been appointed acting chairman of the 
department of political science. 


On November 1, 2, and 3, 1949, Professor Charles Fairman, of Stan- 
ford University, delivered the Gaspar G. Bacon Lectures on the Constitu- 
tion of the United States at Boston University. The general title of the 
series was “What Makes a Great Justice? Mr. Justice Bradley and the 
Supreme Court, 1870-1892.” 


Professor Philip W. Buck has returned to Stanford University after a 
year’s sabbatical in England and France, and has resumed the executive 
headship of the political science department. 
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Dr. Carl Q. Christol, Jr., recently engaged in law practice in Southern 
California, has been appointed visiting associate professor of political 
science at the University of Southern California. Dr. Christol will teach 
courses in the field of public law. Mr. Lowell G. Noonan has been ap- 
pointed instructor in political science. Mr. Noonan will teach in the fields 
of political theory and comparative government. 


Professor Graham H. Stuart, of Stanford University, attended a meet- 
ing of the Advisory Committee for the Foreign Service Institute of the 
State Department on October 14 in Washington, D. C. 


Professor Thomas S. Barclay, of Stanford University, is on leave as 
visiting professor at the University of Michigan. 

Professor Robert A. Walker, of Stanford University, presented a paper 
on the “Responsibilities and Problems of Planning Commissions in Gov- 
ernment” before the planning department of the League of California 
Cities at the League’s annual meeting in San Francisco, October 24-26. 
The paper was followed by a panel discussion participated in by city plan- 
ners and members of planning commissions. Professor Walker served as 
chairman of the panel on budgeting in government and business at the 
Second Annual Pacific Coast Government Management Conference held 
December 7-8 in San Francisco. 


At the University of Texas, Drs. James R. Roach and William S. 
Livingston have joined the department of government as assistant pro- 
fessors. Dr. Eduard Taborsky, formerly secretary to President Benes and 
Czechoslovakian Minister to Sweden, is visiting lecturer during the cur- 
rent year and is teaching courses in continental European governments. 


Dr. H. Paul Castleberry has been appointed assistant professor in in- 
ternational relations at the State College of Washington and Dr. Daniel 
M. Ogden, Jr., has been named instructor in political science. Dr. Claudius 
O. Johnson, chairman of the department of history and political science, 
has returned from a four-month tour of Europe. He will take up his 
teaching duties February 1. 


During the autumn quarter the University of Washington, depart- 
ment of political science, participated in the sponsorship of public ad- 
dresses on international affairs by Mr. Clarence Streit, author and editor, 
and Mr. Donald Grant, lecturer for the Institute of International Educa- 
tion; and of a series of six lectures on canon law by Dr. Stephen Kuttner, 
professor of canon law at the Catholic University of America. 
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During the autumn quarter, Professor Hugh A. Bone, of the Univer- 
sity of Washington, is serving as visiting professor at Stanford University, 
where he is conducting the work in political parties and American na- 
tional government. Dr. Elaine Windrich, of the Hoover War Library, has 
assumed Professor Bone’s courses at the University of Washington during 
his leave of absence. Others joining the staff of the University of Wash- 
ington are Mr. William H. Harbold, Harvard University, as instructor; Mr. 
Omar A. Coleman, New York University, as associate. 


The American Society for Public Administration held its first Pacific 
Northwest regional meeting in Seattle, September 30, 1949. Frank Pace, 
Jr., director of the United States Bureau of the Budget, discussed federal 
government reorganization in the executive branch. Professor Roscoe C. 
Martin, of Syracuse University, president of the Society, delivered the 
principal address, entitled “We-Not-Always-Happy-Few: An Examina- 
tion of the State of Public Administration.” Arrangements were in charge 
of Professor George A. Shipman, chairman, University of Washington; 
Harold D. Lang and Irving D. Smith, Washington State Chapter; and Joe 
King, Portland Chapter. 


The Washington State Chapter of the American Society for Public 
Administration and the University of Washington, Institute of Public 
Affairs, sponsored an open meeting on November 7, 1949. Dean Paul H. 
Appleby, of the Maxwell School of Citizenship and Public Affairs, Syra- 
cuse University, spoke on “Federal Administrative Reorganization.” 


The committee on aid to foreign universities of the American Po- 
litical Science Association has requested members of the profession to 
contribute books, periodicals, documents and pamphlets to help make 
up library losses in foreign countries. Instructions as to the procedure in 
contribution are printed in the June, 1949 issue of the American Political 
Science Review, pp. 582-4. Before the meeting of the Southern California 
Political Scientists at Claremont on October 7 Professor John A. Vieg, of 
Pomona College, a member of the committee, suggested that each mem- 
ber bring the “single best book” he could spare to the meeting as a con- 
tribution. 


At the University of Wyoming, James L. Busey, formerly of Ohio 
State University, has been appointed assistant professor in charge of 
courses in foreign relations and comparative government. Charles A. 
Bloomfield has returned from a year’s leave of absence, most of which was 
spent in Central America. 
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Dr. J. William Robinson, of Whittier College, has been elected to the 
executive committee of the Institute of World Affairs, which is held annu- 
ally at Riverside, California. Dr. Robinson succeeds Dr. J. E. Wallace 
Sterling, of Stanford University. Dr. Robinson has also been elected to 
the Los Angeles Committee on Foreign Relations, the Los Angeles section 
of the Council on Foreign Relations. Mr. Harold Evarson left Whittier 
College during the summer to become executive secretary of President 
Truman’s Steel Board. After completing his duties with the Board Mr. 
Evarson accepted a position in the department of political science at 
Stanford University. Mr. Oscar Stratinger has been appointed for the 
academic year 1949-50 to offer work in public administration and related 
fields at Whittier College. 


The third annual meeting of the Pacific Northwest Political Science 
Association will be held at the Univerity of Washington, Seattle, April 
15 and 16, 1950. 

Round-table discussions are being arranged under the chairmanship 
of the following: Charles P. Schleicher, University of Oregon, inter- 
national relations; George A. Shipman, University of Washington, public 
law and administration; Maure L. Goldschmidt, Reed College, political 
theory; and George V. Wolfe, College of Idaho, comparative government. 

Other details of the meeting will be announced later by the "rogram 
Chairman, Linden A. Mander, University of Washington. 
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